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From what oeonrred in the Court of Appeab imng ihib amoient 
of tbo caseof Dease and Mackintosh, in the last Term^ w^ are induced 
to make some remarks upon the forms prescribed bj Law for the mak- 
ing of entries in the Beffistera of Baptisms, Mmrriases and Buriab 
kept bj the Priests and Blinisters of the Tarioos paries and congre* 

fRtions in Lower Canada* The leading Act upon the subject is the 
5 George III., chap. 4, paae 611 Revised Statutes. Its preamble 
is suggestiTe of the value of such registers^ ^ Whereas the keepinr 
of imuorm and authentic registers of the baptisms, marriages ana 
bufWs in this Province will tend to secure the peace of families, and 
ascertain various civil ri^ts of His Majesty's subjects therein.* 

TIfe Act enacts Aat m each Pariah Church of the Roman Cattolie 
Commuaioni and also in each ot the Protestant Churches and Congre* 
gations witUn the Province, there shall be kept by the rector, eurate, 
vicar, or other priest or minister, doing the parodnal duty thereof, two 
redatsrs of Ae aaipe tenor, each of which shall be reputed anthentio 
and dttll be eoualljf conmdered as legal evidence in all Courts of Jua> 
tice, in each or wmch tiie said rector, curate, vicar, or other priest or 
minfeter doing the parochial or clerics] duty of such parish or Pirote»- 
tant Church or Coaeregation, shall be held to enregister regularly and 
soceesBivelf all baptisms, marriages and burials so soon as the same shall 
have been by them performed. 

It eaaets that previous to any entry in such registers a Jurtice of the 
Court of King's Bench, or a Judge, shall number and parapher each 
leaf 'thereof, ^ and such registers so numbered and authenticated or 
^ partwkit and which shall be kept in manner and form as hereinafter 
^ mentioned shall be legal evidence of such baptisms, marriages or 
« Imrials.* 

A Judge need not nom parapher each leaf of such registers; tho S 
Vic., chap. 4, having made a new regulation on the subject, (see p. 
616 of the Revised Statutes.) Section 3 of the 35 Geo. III., pra^ 
aeribes' the form for entries of Mptisms. Section 4 regulates the entries 
<|f marriages, and Section 5 of burials. Too much attention cannot 
be given to the requirements of these three sections. We traascrUm 
Section 4. 

** And be it fiirther enacted, that in the entries of marriages, in dm 
regisEters aforesaid, diail be mserted in words the day, month, and year 
an which the u^urrtagi ahall have been celebrated, with the names, 



qotlitf or oeeupattoBi a&d plaees of abode of the eoitraetiBg piu-tics. 
whether thej are of age or minors, and whether married after pmUies- 
tioDi of bamia or bj dtspenaationy or liceneey aod whether witib IIm 
coofent of theur &thers, motbersi tutors or cnratorsy — if anj th^ 
in the eoontry ; also the names of two or more discreet persons pi 
sent at the marriage, and who, if relatioDS of the husband and wife, 
either of them, shall declare on what side and b what degree thej' 
related ; and soeh entries shall be signed in both registers bj the per- 
son celebrating the marriage^ bj the contractinff parties^ and br tiie 
said two discreet persons at least— and if anj of them cannot or Imow 
not how to sign ms or her name mention shall be made thereof in the 
«ald entries.'' 

By Section 6 it is ordered that in six weeks at farthest after the 
equitation of each jrear each rector, priest, or minister, shaD delirer to 
the Qlerk in the Qerk's office of the Civil Court of King's Bench, or 
ot' the Prorincial Court of the District, one of the registers ; the other 
one shall remain with snch priest, rector or minister to be bj him pre- 
serred and left to his snecessor in office or clerical duty ; *^ and it shall 
be at the option of parties interested to demand copies of the said 
entries from either of the registers aforesaid ; and the Cl^s of the 
said Courts, and the rectors, cnratea, Tiears and other priests in posses- 
sion of snch reg&lters, are re<|lured to mnt the same certified under 
their respective signatnres, wfaidi shaD be received as evidence in all 
Courts of Justice. • 

Bj Section 7 it is enacted that every rector, priest or minister who 
shall nefflect to comply vrith the true intent of the Act; either in Uie 
form of the registers of the entries therein to be made, or in Ike 
deliyerj of the same into the Clerk's office aforesaid, shall pajr 
for each neglect not less than two nor more than JS20, cnrrencj, witl»- 
ottt prejudice to the suiTering parties' r%hts to all costs, damages and 
interest. These penalties may be recovered by action of debt in anj 
Court of Record bj any person suing for the same, one half of the 
adjttged penalty to go the Receiver General, the other half to the 
prosecutor, who sball also get full costs. 

The adyantages of the 35 George lU. have been, by latter AfiU, 
oooferred upon different- denominations of Protestant expressly ; for 
instance, upon the BaptiMts in Montreal, and opon the various Congi^- 
gational Societies. The Jews also have had conferred upon dieir 
ministers rights to keep snch registers. 

Notwithstandmg that a printed copy of the 35 George IIL, was 
transmitted to each rector, curate, pnest^and minister,, and to the 
ChurchwardeDs of eveiy parish and Protestaot Church in tibe Provkioe, 
to be by each of them preserved and left to their successors respective- 
ly, it is lamentable to see the ignorance or neglect manifested of this 
law by the l^testant Clergy generally. We state that as a general 
rule the copies of entries from the registers furnished by the Fretes- 
taut Clergy are informal, and so much so that they ought not to be 
^'received as evidence^ in any Court of Justice. Where these 
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copies of eotnesi or extracits as tbej are emmnonlj caHecly are fomiai 
as copies, and are propeHj certified it rerj often kappeas that thej are 
^aeless owing to informalities in the original entries. We hare seen 
a dozen extracts cf marriage of minors in none of wludi was it men* 
tioned *^ whether thej were married with the consent of their &ther8, 
mothers, tutors, or emptors," and m none of which was it mentioned 
'** on what side, «r in what degree, the two or more discreet persona 
present at the marriage," (signiii^ the entries as witnesses and as rela- 
tives of one, or other, of the parties) ** were related to the hushand, or 
wife.'' It is quite clear that fbr all of tiiese omissions prosecutions 
might have been brought successfuUj* The law is positiTe. 

I)ease and Macintosh, before referred to, was an appeal firom a 
judgment of the Superior Court, Montreal. That judgment was ren- 
dered in faror of Macintosh, as a minor emancipated hj marriage, as > 
sisted by John Norton, as his tutor adhoCf against Dease, as executor 
of tiie Will of the late William Mackintosh, ordering Dense to render 
an account, and also ousting hmi from the executorship for malfeasance. 
In appeal Deax was confident of obtaining a reversal of the judgment 
of (he Court below chiefly because, (as he said,) the marriage of the 
minor Macintosk, and his consequent emancipation, had not been 
proved. The evidence of this marrii^ was an extract of marriage 
certified by a person calling himself ^ Incumbent'' of Lachine. Both 
parties married were roinora ; yet the register shewed no entry of the 
marriage being with or without ^ the consent of fiithers, mothers, tutors 
or curators." It was contended that if faith was to be given to 
registers it was to registers ^ kept m mamier and form" ordered, and 
to non^ others ; also that the certificate ought to have proported to 
have been issued or granted by the rector, curate, priest or minister 
^^ in possession of the original register." It merely proported to be 
Issued by the ^ Incumbent of Lachine." 

No decision has been rendered upon the appeal referred to ; but, 
faowjBver favorable it may be to the Respondent, it must beadndtt^ 
^^t it is not at all pleasant to have questions raised such as raised upon 
that extract, or certificate. There is no doubt that the Incumbent of 
Lachine has incurred the penalty of 35 Greo. III., owing to the defe«i« 
tive form of the entry of Macintosh's marriage in the register. One 
of the learned Judges of the Court of Appeals expressed himself to tho 
•effect that the loose and careless way in which a great many of the 
Protestant Clergy kept their registers amounted to a crying evil, and 
that it was desirable that some were punbhed for their neglects. Cer- 
tainly we agree with him. It is dreadful to see the irregularities in 
many of the registers caused by the careless and negligent discharge 
<or rather want of discharge) of their duties by ministers. How many 
** enregister regslarly and successively all baptisms, marriages and 
'* borials so soon as the same shall have been by them performed 1" 
We venture to say that as a seneral rule such enregistrations are tioc 
so soon made. Hence such irregularities as must occur upon the sud» 
den death of a minister of a pansh, or congregation. We know a 



popttfow eoBgng&tioii m Montreal wbich, from socb & Sidpnetice ai 
we meotioB to pmiS, it derived of tbe benefit of the «v:deoee which 
the regbtier night afford of birtha, marriagea and bnriala for upwu^ 
of aix moiitha of the year 1847 f We luow of many registers a» 
Whieh blaoka esist for the stature of one or other of the partiea eoa- 
traetmg marriage, one or tbe other of the parents of a ehild baptised, 
one, or ally «f m witneasea to a bnrial. Thia ought not to be, and a 
bcatj reapOBsibilitj reals vpon those who make these irreffularities. 

It is impossible to foresee aB the eyil consequence that maj fioir 
from them* In the hope of drawing the attention of the proper par- 
lies to tbe subject, we hare hastiij thrown together these remarks ; had 
time afforded we cbold have made them longer ; query would tfaej have 
therefore been more intelligible t 

Not* 1853. 

*^*Since the aboye waa written. Judgment has been rendered eon- 
sing the Jndgment of the Superior Court in Macintorii and Dcaae ; 
terhapa because hj his pleaa DeBse had admitted the marriage, though 
e urged that it waa null* Janoa^j, 1854. — CommunuiaUd. 



QUXLQvna RfFtazioHs auR ls Trrnn dss anioNBuaa db my, 

L'objet dea qnelquea lignes qui suiTent est d'eiaminer, de discuter 
les propositions nourenemcnt toises sur le titre des seigneurs de fiefa. 
M* I'arocat dea seigneurs dans son discours prononc^ i la barre de la 
Chambre d'Assembwe, lors de la denMre session a pris pour base de 
ses raisonnemens le droit sacr6 de propri6t6. II a 6tabli que lea 
seigneurs avaient iw titrea de propriit6 inconteatablea* II a'appuja 
aur toua les auteurs qui ont trait6 des fieft, sur les decisions des tribn- 
nanx* II n*^tait paa difficile de citer des autorit^, de a^appujer sur 
dea priocipes ani?ersel]ement reconmis par toua ceux qui ont fait qnei- 
qu'etude sur ce aojet. Dans toua les anteurs qui ont traits des fiefii le 
mot de propri6t6 se trouve partout suiyt de VlnMHtli du droit de dts* 
poser, etc. 

Ces propositions nnef ois admises rendaient abaarde et immoral le ajra- 
t6me d'abolition* 

La chose fiit btea comprise et il n'^tait paa difficile de a^af^erceToir 
qn'en reconnatssant ces priocipes on donnait gain de cause aox sei- 
gneurs. Lea una fekairent d'abord dVow dea dontea. Qnelquea 
aiit(^es t^moign^rent & la surprise a la tuo de cette id6e d'un titre 
d'un droit de propri^t^. Tout le monde aentait que PaTocat dea aei- 
gaeura 6tait retraach6 derridre nne forteresae qui rMsterait a toute 
attaque tant qu^on ne aaperait paa lea fondemens. Poor rsssurer lea 
eaprits de ceux qui tout en d^sirant le r6gkment de la qneation set- 
gneuriale ne TooAsient paa rider de jeatea droita, il deriat n^ceaaaire 
d'attaqaer et de rtnyeraer la pn^position taiae do ht part dea •e%neurs 



•t de prQtrrer qoa ce titre on droit de propn6t& D'ezistait pai* Vbiet 
le ifiogrtii auqael Too a cm devoir recowir* L'on a dit Ton a ost^ dire^ 
*^< Lea aeignevra de fiefs oe sent pas des propri^taireB.'' U% ne teat 
^fpe des Mei-coiomiaaairea ! 

Tout le monde se rappelie ee que dit M« Hmcks le premier jour dea 
d^bats en roai dernier. Voici les paroles de ^et borome qui s^exprlma 
en juriscooaulte, car sans douie il se considdne bou juge en pareille 
matidre* 

(Voir le Pays du 18 mai.) 

^ La cbambre a eu roccasion d'entendre irn discoun babUe d^on 
^* ttivant aTOcat qui a affirm^ en la roani^re ia plus positive <ju* {es 
'^ sotgD^urs poss^deat leurs seigaeurtea avec un droit de pf'opri6t6, 
'^ aussi flibsolu que les propn^taires sous d'autres tenures. Tout ce que 
^ je puis dire^ c'est que le savant avocat a ^t6 bien loin de me convata- 
^ ore« (Hear, Hearl)etje crois eneore que les seigneurs ne soot 
** point propri^taires absolus du sol de leurs seigneuries, mais simple* 
^ moot fidei-conimissaires (trustees),*^ 

Eh bien ! Si Ton ne peut respecter I'opimoo de M. Hinclcs comma 
jurisconsulte on peut au moius reconnaitre la le sentiment d'un bomme 
d^esprit, qui voit que tout git dans la discussion de cette question de la 
nature du droit du seigneur. £st-ce propri6t6 ou fidei-commia'? £t 
e'est Ik que le savant avocat a I'avaatage sur lui. Qui, monsieur 
Hincksy si le seigneur a^a qu'un fidei-commia on peut Pattaquer avee 
bien plus de plausibility et m^me quekjue avantage. Car qu'est-ce qu*uii 
fldei-commissaire ou trustee^ pour r6sister ii\ pouvoir ? Mais il en 
•st antrement du propri^taire. Le pouvoir est sans force, i moins qu^il 
fte parle de spoliation et la pudeur t^j oppose. 
. Le propria taire n'a k craindre que Paction des tribunaux ou son 
titre sera mis en questioni s'il est nul, il sera d^clar^ tel, s'il est r^so* 
table en vertu d'une clause r^solutoiie ou autrement, il sera rescmd/: 
fiar m jogement, Le pouvoir L6gis{atif n'a d'autre droit que de la 
ibrcer k vcndre dans Pint^r^t public en lui pajant la juste valeur. 

M. Dankin avait done bien raison de s'appuyer sur le droit de pnl- 
pri^tih de ses clients* II a seoti que c'6tait la le boulevard qui les pro* 
t(^eait, et Paccusation d'avoir 6t6 trop loin, portee contre lui donne 
beaucQup a penser que ses auteura ne aonnaissaient aucunement le 
question. 

Ce n'est pas que Pon doive craindre que le titre des seigneurs tel 
qu'oo le nomme ne les protege pas contre la spoliation, la moralit6 
publique les protdge, mais Pon se fait une morale politique, et sans ad* 
mettre qu'il s^agisse de spoliation, Pon d^pouille le prepri6taire sous ce 
pr^texte des petifs e^rits ; j'oserais dire des ignorans, que les seigneurs 
ne aont q^e oes fidei-commtssaires* • • • . . Qu'on recourre done k la 
definition da mot, qu^on cite Pauteur dont Pautorit6 justifierait cette 
td^e absurde autant qu'elle^st injuste et immorale. O^ se trouve-t-*il } 

Maisj'entends quelqu^un dire: '' Un droit d'usufruit est aussi ua 
4roit de propri^t^. Pourquoi cette dbtinctioo !** 



II 7 a de fa natfraiie foi dans cetia rdfleiioD. Car Poff sail, qMHa 
espdce de propri6t6 Mt rusofruity qui a'est que le droit . de jouir d^HMT 
cfaoM dont qn autre a la propri6t6 et doot il ne peat alterer la aabatan^ 
•e. Et le fidet-eommU c'est im usufruit rieu de plus. Mais l\iaii- 
fruitier qve la lot d^ouiUerait de aon bieoparuoe expropriation forcfe^ 
mais legale sera*^il indemnia^ eomme ie proprietairef Ob ! la diffe- 
rence est grande. • • • • £t cVst la principalemeBt qu'il j a ua grand 
int^rdc cbea les seigneors qo'oii ne les coasid^re pas comnie des usii-' 
frvltiera quand il sera question de les indemniser ea les czpropriaot par 
me eommutatioa legislative. 

Attjoutd'hui le nombre de ceux qui ae Toidaieat qu*iaie mioce 
inde(miit6 oa plut6t la mine de cette classe, e^t petit. Leur tonr eat 
pass6. Les seigneurs n'ont plus afiaire qu'i des personnea qui yeaieat 
nne comnmtation des droits seigneuriauxi Suitable ^t juste. Dv 
moins ceux qui veolent Tinjustice sentent quails doivent reaoocer ^ 
toute esp^rance de cette spoliation. Ce qu'il conmnt de fiiire «iaioie-« 
nant c^t d'entrer en n^gociation ice sojet. Le deroir des Se%oeors, «t 
des Censitaires est de faire etablir et fixer sui;rimt les j^les ordinairea 
le montant de rindemnit6 a pajer. 

Ce sera nne legislation toute morale puisqu'elle respectera les disoita 
acquit. Il ne s^agira plus que d'ayoir reeours au droit cifil toajoorv 
fonde sur T^quite pour connaftre les regies de Fexpropriation forc6e 
dans fint^r^t public pour I'estimation et le paieoent de Itademnlte an 
proprietaire. Car la connnutataon oue I'on deaiande n'ert autre cbose 
que cette expropriation. Elle est dans les principes^ suiroas done cea 
prittcipes de H>i et d%qutti* 



Tous eeux qui reident se faire une id^e juste do titre du seigaeur 
poivent c0Qsid6rer la nature de ke contrat qu'on appeUe anUrcit de 
fefG^ tnfeodatioB. 

Ea Canada il est intenrean eatre k souverain et ceuFX quMl a roulu 
gratifier, cVst disent certains auteurs uae donation onerease (souvent 
remnnerattott.) 

Voir la Definition. 1. Herrej p. 3*^2, 375 et 376. Concessioo 
de la pteine propriet6 : '* D'atord (dit Tanteur) les fiefs ne furent p&tf 
^ eonsid6res eomme une propriet6 parfaite. mais quand ils sont deTenus 
^ hereditaires et quails oot absolumeat tombe dans le patrimoine dtf 
^ Tsasal^ on a d& prendre d'autres id^es. Quand je puis rendre, donner, 
*^ aliener de toutes les roanieres, det^riorer une chose, en un root, es 
*^ disposer k roon gr^, j'at bten lej^'i/s ntendi et a6utendi, dans lequef 
** consiftte la vraie propriete, etc.*' 

Voir k la p. 388 dii contrat et .de ses charges et conditions. Regie' 
eomme les autres cootrats par le djoit romam. 

Le titre dn seigneur n'est autre ebos^ que la concession rojrale qui: 
lie la couronne eomme le concesraosaire. Contrat xgnnalagnieuique. 

Et qu'oQ ne disepas que le roi de. France par cela quh'l etait roi 
absolu, poiifait ajouter anx obligations de sas fassaux, eonteaues daof 



le fitre de anicemon. Ia cliose n'est pu touteaable. AIor» qae ie" 
tieooent en priocipe tous ces 6dit8 da TOi de France rendus post^rie»- 
remeot aux efmeemoas de fiefs t Qq'oii put les ex^enter sous un 
gooremeinent ttrbitraire niAine k VMe dea tribuoaux, a la bonne heure 
tdAis en demaiider Pex6cution depuis que le paja est sous la dcmiaatioii 
de l^ADgleterre, la ebose est plus qu'absurde. Tons ces ^ditset ordon- 
nances, eesquelques decisions des eours par des arrets que Ton cite ont 
dbs lors dtt cesser dlatoir aucun cffet^ aussi depuis un allele Hs soot 
leUre morte. C'est le sens commun qui le dit k tous cesx qui ne soot 
|>a9 aTeugKs par ies |ir6jng6s. 

Mamtenant Ton seroble en g^n^ral aba^ndomier ces' pr6tentiona 
outr^esetreeonnattre (et il le faut bien) que h seigneur k un titre^que 
ce titre doit 6tre respect^ <$omroe celui de tous les propri6taires de 
bien fonds; et que si Fbn veutPexproprier par one commutation forc6e 
dans Vint^r6t public, il faut lui en payer la valeur. C'est en Teoir oA 
Ton aurait du oommencer. Maintenant pour e^timer la seignenrie ou let 
droits seigneuriauxy comment Writer de Toir dans le seigneur un proprii- 
taire de bien fonds, quHl possdde par un titre absolu permanent, efieaeei 
8ui?ant sa nature et a?ec dee droits et prifil^ges reconsus par le texte 
de la loi, par la jurisprudence umforme et d'apr^s un usa^^ soiti depuia 
on ai^de et plus. N'est-ce done rien qu'uo tel usage 1 . L'usage fait 
h loi et etablit la jurisprudence, c'est ce que tout le monde sait. Qu'on 
puvre le preiaier llrre de droit, Pon y trouve ce pnncipe; H n^j a 
doii& pas de droit mieux reconnus que ceux qui k sent par im long 
usage, approu76 par les decisions des tribunaux, e'f^ U daps le fait 
ce qui les Etablit. C^en est la loi d^ckratoire. 

II eat si simple de consid6rer la question seigneuriale sous ee point 
deTue^qn'd doit parattre ^tonaant qu'on ait pu quelque tempa ifen 
iloignea en adoptant des idto subvenives du droit de propri6t6. 

li'on ne peut autremeat rendre corapte de cette aberration qu'ea 
ea trouvent la source dans cette fausse id^ que s'6taaent faite eertatnea 
pMooaes, d^unjidei-contfnds que M* Hincbs le jurisooasulte appelle 
tnati II 7 a r^ellement une illusion biengrande k voir no fidei* 
eoramis, dans un contrat dW6odatioD en toute propri6t^, sana eondn 
tioo autres que ceRes qui j aont exprim^es et en I'absence de claasef 
Hbsoltttoirea. 0«^ est done le fidei-commis t en faveur de qui «iiaterait*il 
a'il en eut htb question dans la concessioiv du fief t En fiiTeur du peu« 
pie. « • • dtra-t-oa. Quoil Les rois de France ataioit 6tabh ua 
fidei-commis en &vear de k. population, et oik trouve*t-OB cela 1 Mais 
e^6iait*sous-entendu. • • • • cela n^est pas tout i fait eooforme A la loi 
dea contrats, maia n^msporte, cbaque sujet du roi de France pouvait ae 
pr6raloir de ce. fidei»eomrai$ tacite et puis apr^s la conqa^te il eban« 
geait aaus doute de nom, il ^tait appell^ tnisl en faveur sans doute dea 
aujeta bntamnqoea ; peut-^tre aussi dea ^tt-angera. Qui sait t 

II est impossible de ne pas se laisser aller au badinage. Maia le 
badmage n^eat fi^toAre de raise, quand il 8^agit du droit 8acr6 de propri- 
6t6. C'est s6rieusement qu^on doit en traiter. II faut avoir recoura 
4 dea principeis de droit et uon pas ji des suppositions de fantaiaie c'linH 
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•nc sont let eontciitioiit taeilet oa eons-aitcndoes, Binrtoat ISruju'S 
Skagit (Ton titre qui depuis ud si^le a hib interprtC^ suiTMit n 
teDeitr et sturant It loi des contrats, j'ose dire, la loi du pays. 

Si Ton yeut ne s'oecuper plus comma cela aemble attjounlliai dtre la 
r^solatioo de la partte p easaivte et raisonnable dam notre soei^t^ qui a 
yraiment ialendon d^op^rer an bieo, sans spolier am que ce soit, si, dia- 
je, il n'est plus question que de racheter les droits se^;neuriauz pour 
aboltr la teanre vojons de suite a fixer Pindemnit^ i donner i cehd 
^ue I'oD coBtraint de vendre (au seigneur) en lui pajant b rakur de 
son bien. Puis, Ton parlera d'une comroutatioD, c'est*&-dire d^un 
mojeo da pajer cette indemnity. Les seigneurs s'jr pr^teront, toot 
peut se Dure ^ famiable. 

▲koivtme. 

(A xxnUinuer.) 



I 
(From London Legal Observer.) 

Cottit Of Crfmfnal Smiral* 

Regina ▼• JReaxm. Not. 12| 1853. 
Hvdiotmbut for btxalikg posT-omcs lettsr^ — ^ officbr.* 



Jl lettet'carner^ an ih9 regruat of a post-masteTj assisted 

gratuitously in sorting Utters^ and stole a later unA 10s. 
in it. Held, that he had been properly convicted uftdor 
the 7 Wm. 4, assi, 1 Vict. c. 36, s. 26, as he loas an 
'< Officer^ within the isUerpretation clause. 

In tbis indictment against tbe prisoner as a person employed under 
the Post-office, for stealing a letter containing tbe sum of 10s., it ap- 
peared that the prisoner was employed to carry tbe letters in a sealed 
bag to tbe post-master at Tywach, and that be bad committed tbe 
offence in question inrbile sorting letters on being asked by tbe post- 
master. On tlie trial, at the last Glamorgan assizes, tbe prisoner was 
found guilty, subject to tbis ease reserved by JPlattf B. 

Gtffard for the pnsoncr, on tbe ground tbe prisoner was performink 
a gratuitous service, and was not therefore witlun tbe 7 Wm. 4 aDO, 
1 Vict. c. 36, s. 26. 

Tbe Court said, that according to tbe interpretation clause* in tbe 
Act, tbe prisoner was a person employed under tbe Post<-office, and tbe 
conviction was confirmed* 

* Which extendi th« word ** offleer** to any ^ panon maployed in any bminew 
oC ihe fOfi^S&ce, wttetiier employed bj ihe Poit«ma»ter General, or by any pereon 
a»4er bi«i, ar on bohalF of t^e Poft^lfice* 



9 
Sjtgina T. Vodden^ Nor. 12, 1853. 

COmncmOH AFTXB DISOHABCI UNDBR MIStAKfi as to yXRDICT*-*^ 
BSOVUmiTT Of. 

A primmer vhu dikharged from custody on the Clerk under" 
Oandmgtke verdid o/tke jury tobe ^ Not Guiity,^^ bid 
on the miaaie being aisooveredthe was taken into custody 
again and sentenced^ The convietumufas affirmed. 



Od thif trid for felonjr, it appeared that the prisoner had beefe din- 
changed from eustod/, on the juiy beiag wderstood hy the Clerk of 
the Uourt to deliver a yerdiet of ^ Not Guilty ^^ hot that he had heen 
taken a^in into custody on its being discoTcred that the jurj had giren 
an unanimoQS verdict of '^ Guilty,'' and sentenced to two months im- 
priflonment. The question was whether the Court had rightlj allowed 
theentrjr of the verdict to be amended. 

Qiffard for the prisoner, on the ffroond the Clerk's entrjr of the rer^ 
dnt'waa matter of record and could not be altered. 

The Ckmrt said, it was clearlj a mistake and could be ameadedy and 
the coavietiott was accordinglj affirmed. 



Regina ▼• SneUing. Not. 12, 1853. 
fimcBD oaDSR roa PAnciirr of MONsr^-oMuaiair of FATSsa 

RAMI, 

Aftisofter was conviOed under the 11 Cfeo. 4 and Wm. 4, c. 
66, a. 3, for uttering the following order Jar payment ^ 
money :--^** £btton, March 31. Sirs, — Please pay to 
bearisSy Mrs. Smarts the sum rf eighth hundred & SOfii 
ten MUngs for me. James Jbimsey^ Held, con^ 
firmmg the conviction^ that the onUsaum to address the 
order was isntnaterial, as it appeared in the evidence the 
word ^ Sirs^* wtu intended by the prisoner to mean the 
bankers to whom it was presented. 

TUb was a question reserved under the 11 & 12 Vict., c. 78, s. 1. 
It aj^ieared that the prisoner had been indicted for uttering; the follow- 
iagforged order for pajnient of money i — ^*1HotCon, March 3 1 • Sirs, 
—please to pa^ beariss, Mrs. Smarts the sum of ei^th hundred & 
50,4/ ten alnlhnga for me. James Rumsey *,*' and it was directed 
oa dm outside "< Mrs. Smart** On the trial, at the East Suffolk 
assiies, before Jervis, L. C. J., it was objected, that it did not amount 
to aa order for the payment of meaev under the 1 1 Geo. 4, and 1 
Wm. 4, c. 66, s. 3, not being addressed to the parties to pajr it. 

Darent for the prisoner, cited Bex v. Clindif 1 Lcttch, 540 ; 

WorOedge for the proaecation. 
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The Couitsaidyili&tastiierawisendeiieetosliowtlieword^CBra^ 
^ni8 latended by the prisoner to meta the bankers to whom the order 
Imd been presented, uie onissioo of its being addressed to them would 
not prevent it from being an order for the pajment of monej, and the 
conviction vast be aflbrmed.* 



Segina ▼• SUme. Nov. 19, 1853. 

PCR/URY ASSIOUnD Olf AFFIBATrr IN ADXmALTT COURT SWORll 
BBFOR& MASTanrBXTEA, IN CHANCSRT. — JURISDICTION. 

Held, thai a Matter-extrm^ in Chancery hat not nuhjurisdic^ 
tian to take aMdamts in the Cauh of Admindiy at to 
support an indkiment far perjury thereon^ and a cormo- 
tion fi^u reserved. 

This was a point reserved for the oiAnon of this Conrt, on an indict-* 
ment for wilful and corrapt peijurj in an affidavit in the Court of 
Admiraltj, in a salTRge case* Itappeared on the trial beibra£rfe, J., 
at the last York assizes, that the affidavit was swrint before a Master* 
extra in Chancenf, and that it was Ae practice of the Court of 
Admiralty to receive affidavits so sworn. The Defendant was con- 
victed, subject to this point reserved. 

Cross for the Defendant. 

P. Perrcmet Thompson and W. JHgby Seymour^ in support of ^bA 
conviction. 

The Court said, that a Master-extra had no anthoritj to administer 
the oath in the Admiralty Court, and that the fact of such affidavits 
being acted on in that Court did not confer the authority. Although, 
therefore, the offence might amount to a misdemeanor for attempting 
to impose on the Admiralty Court, it was not perjury, and the convic- 
tion was accordingly reversed. 



ttegina v. Bailey. Nov. 19, 1853, 

INDIOTMBNT FOB PQSSES8ION OF HOUSE-BREAKING IMPLEMENTS .«— 
EVIDEKCS OF INTENTION TO COMNIT FELONY. 

A prisoner was indicted under the 14 ^ 15 Vict, <vl9, ofliav^ 

ing been found at 12 d clock at mght toith implements of 

kousC'iKeaking in his possession vnthout lawful excuse* 

Thecewas no evidence ofa/n intention to commit a felony, 

Th^ conviction zoos confirmed. 

It appeared that the prisoner had been indicted under the 14 & 15 
Vict. c. 19, a. l,t of having been found at 12 o'clock at night with cer* 

* And tte Begina v. BoBtn,^ ^vr. and P. 41. 

t Which enacU the! '^ if any person shati be found by night haWng in Kia posaea* 
aton without latrfiul excuse (the proof of which excuse ah^l lie on such fienxni), 
•njr" ** impleoicMit of faouse-breanng" *' shall be guilty of a uuMieineanor.'* 
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tain implements of bonse-lnvaking in Us possession, witLout lawful ex* 
cose. On tbe trial) at the Middlesex Sessions, in C^tober last, the pri- 
soner was found guilty of tlie possession, but the jurj found there was 
no evidence of an intent to comnut a felony, whemtipon tbe point was 
resenred, whether the conrietion was valid* 

JBudleston for the prosecution. 

The Court said, the convictiott must be confirmed. 



Regina v. Oamret. Kov. 26, 1859. 

Ua>ICTM«IT FOR OBTAIHlira MONST UNDER FALSB PRETRNCX8. 

7%effi9oner had altered a letter of credit for ItlQl. on Aa 
Union Bznk of London into 5d310/., and had dbUdned 
in St. Pet-erimrg 1,200/., giifmg u cheque for nuh sunt 
on the EngliA bank to the firm at St. Petersburgf toko 
presented the cheque^ aihich loas dishonoured. Held, re^ 
versing a conviction that the prisoner could not he indicted 
for attempting to obtain moneys under false pretences 
under 7^8 Geo. 4, c. 29, s. 53. 

It appeared on this indictment for attempting to obtain moneys under 
&ka pre^Bces, that the prisoner had obtained a circular letter of ere- 
dit from Messrs. Duncan & Co., of New York, for 210/., on their 
correspondents, the Union Bank of London, and that he had altered 
the sum to 5,210/. The prisoner had obtained certain sums of money 
from Messrs. Wilson ic Co., at St. Petersburg, and had eiveo them 
a cheque for 1,200/. on the Union Bank, but which was dishonoured 
on presentation, and on the prisoner's coming to this country, he was 
indicted in respect of such cheque. On the trial, before Pctrke^ B.^ 
tbe jury returned a verdict of guilty, subject to this point reserved. 

JByles, S. L., and Robinson, for the prisoner, citing the 7 & 8 Geo. 
4, c. 29, s. 63,* and Rex v. Wavelly 1 Mood, 224* 

ffuddlesto9i in support of die conviction. 

The Coi^ said, even if ike cheque had been duly honoured, the 
prisoner could not have been indicwd for obtaining money under false 
pretences, as the obtaining wkhin the meaning of the Statute confem^ 
plated an irbtaining according to the wishes or in order to gain sona 
advantage. But in the present case the prisoner had obtaiaed his ob- 
ject oa receiving tbe money in St. Petersbaw, and no advantage coold 
arise to him from tiie cheque being honoured, but on the contrary, xC 
was more to his advantage if it had been destroyed. Although, there- 
fore, there had been a gross faud, there was no obtaining of money 
under false pretences withm tbe Statute, and the conviction must be 
reversed. 

• Wfakk is foUgwn t-^** Wheteas a faihins of juitiee freqaenily arises from tbe 
subtle distinetioa between lareenj and fraud ; Ihr remedy therm, be it wmUip 
liat if ai»7 penon shall by any fake pretence obtain from any other person any 
rhattei't mofieyi or TaKiabJe security, with intent lo cheat or defraud any person cf 
fhc; same, eveiy snch o&nder shall be guilty, of a nisde&ieaaar.'* 
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Kegina r. Sleeman. Nor. 36, 18SS. 

coNysttioir^ — ^ADMitsioir ur btidbmcc. 

Cireum$Umce$ undertMch theamfeman afapruonerdkargtd 
ioUh ar&my imm admUUd in epidenoe on oil indktmmU 
far 9k€k qffenoe. 



On this iDdictncDt for arson, before Martifit B., erideeee wit re- 
eei?«d of the prisoner's coDfessiotti which had been givea upon the per- 
son hariag ebarg;e of her saying, ** Don't run yourself into more sib, 
hot tell the truth." The prisoner had preriousiy denied her guOt on 
the witness expressing her regret at her situation and inqairing whitlMr 
she were guilty or not. 

The Cour$ said, the eyidence was admissible, as IM> threat or indaee- 
ment had been held out, and confirmed the conTiction. 



Regina y. LuckhurU. Nor. 26, 1853, 
iKDiCTBAirr, ufADMiMiBiLnnr Of sTiDBircs OF coirnsaiov m am 

VWhm. THREAT. 

Held, that the aonfesium of a prixmer vhu inadinuattble in 
oonteqnence ig the mtnen toying ^ If you don't tell me, 
I vnll give you in charge to the police tiil.fM do teU me s'* 
and the conviction was quaAed» 

pp flits indictment, before Creiswell, J., at the hst Maidstone 
assises, it appeared that eridence had been received of the prisoner's 
confession to one Willard, who had gone to the prisoner and saidl, ^ If 
yon don^ tell me, I will gi?e you in chai]ee to the police till yon do tefi 
me." The question as to the admissibility of the evidence had been 
reserved on the prisoner being found guilty. 

The Court said, that as the confession was made under a threat it 
eould not be received i and the conviction was accordingly quashed* 



THE LAW REPORTER 
JOURNAL D£ JURISPRUDENCE. 



LA PIINE Ol MOKT. 

t 

Au dernier tenne de la Coor du Bane de la Reioe, si^geant en ma- 
fi^re crimtnelle i Quebec, F. X. JuKen fut conraineu de meurtre sur la 
personne de aon beau-p^re^ et eondamn6 a dtre pendu le dix-aept ink 
eoorant. 

Une Reqn^te aign^ par des milliera de citojens, demandant la eom« 
mutation de la peine capitate, 9 M pr^sent^e i Son Excellence PAd- 
ministrateur du GouTernement. 

Le trois du courant une proclamation de Son Excellence annonca 
^Ue la aentence du condamne eat commute, i un empriaonnement per- 
p6tnel an p6nitentiaire« 

Tous lea Joumaux Frangaia et la majority de la preaae Anglaiae du 
Baa-Canada, d^accord en rela arec Popinioa pre^'ucanime de notre 
population, ont Tivement applaudi i PActe de cl^mence que le Gooreiw 
Aement rient d'exercer, et ae sont unia pour exprimer i Sion Excellence 
lea dentiments l^en m6nt6a de leur reconnaiasance. Pour noua^ 
■ous ne croyona paa devoir taisaer a'^chapper cette occasion 
tout en noua joingnant k la presse pour approuTer entidreroent nn- 
tervention du Gouvemement dans cette cirt*,onatance, de dire un mot 
aur le ajst^me de baacule qui pr6vaut dana le paja depuia quelques 
ann^ea. 

Nona approuYona aincdrement, comme noua yenona de le dire, la 
•ommutation de la peine du malbeureux Julien, maia noua croyona de 
fiotre dcToir d'llppeler PatteDtion de la L^gialature aur ce sujet. Cba- 
que foia qu^il a plu au repjr^aentant da notre Souyeraine d^uaer de aa 
prerogative de mi&6ricorde, noua noua en aommea r^jouia dana i'int^r^t 
de Pbumanit6, tout en regrettant n6anmoina de voir s^introduire cette 
pratique de r6duire au nSant lea arrets dea Cours de Juatice. Si le 
Grouf emement, en commuant la peine de mort que dea tribunaux ae 
trouvent avoir i prononcer de tempa a autre, reconnait par 14 qu'elle 
a'frat plua d'une n6ce8ait6 indiapenaable pour la protection de la aoci^tft. 
3 semble qu'il vaudrait beaucoup mieux Peffacer du livre de noa ioi^ 
qne de laiaaer la aoci6t6 dana Pincertitttde, aur cette terrible peine. 

L'arr^t que prononce le Juge aprds Ic verdict devrait 6tre ex6cut6. 
S y a, ee noua aemble, one importance bien grande i ce que lea meoH 
brea de la Soci6t6 connaiaaent la peine qiu leur aera irr6voeablement 
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ifyB^yt e Mm viotont les lob. Si Tmi erat * rdEcteitft da dbct 
foir fw^TMir te aeiirti«i i|a*oii le Uaie eiister^ n to eoBtrwe, ndte 
da P^ehafaiid n^nhftto pat l« naurtrier dans raeeomplineiiieat da crine, 
ftttaoa nom da dMarar qtf Q a'eilata phia de laUa eboaa par aoa tefa^ 
fiNna aateatfcm capitala. II aa paat ftaiker da bieii aooa aaeaa rwah' 
Mrt da Cura iaterraair l*Exte«Hf dam lea d6eiiioM dea tribaaaux. Si 
baiaiilellaaqa'altaaaxiitaail, aa aoBfiaDaattt pat 4 aoe nMBuia at ans 
ta tah t da la aocMA, qaa lat miaittrea pr^tentpot un projat da loi aax 
Ctamtiat qaSb rAfonaaat at chtageat ea qui doit Atra cfaaagft rt r6» 
hmt. TMa Meai nda lMit4«a la ioi axbte ella doil Mre raqpacMe* 



Aa aauHiaf aeaaa took plaaa ia tha Coart of Appaalt hat Sataidty 
ataroiiig. It appaara that dioftearda from Qaabeebtdbae&deipatchad 
ill tkaa, in tha mal eoaraai to b^ hara at the begiaoiog of teii»> hot 
bad aat anifad s and (hitia rapljr to the nameroitt tetagraphie daa* 
patchet of die Clerk, iHbo aatofalif felt rather uaeatjr tt tha 
BOB-arrival of hit ehargOi no tataftetorj answer had been rettn»- 
fd. The a b aa a ca of theta papi-ni ha?ing beoama the tobjeet of 
rky Mr. Jaslioa Ro11||um1 aoggetted tha pooibOitj af their baiiy 



foaad Ijing in' some stable at Three RiTen, and Mr. Beavdry, catek* 
imntf 



kig at the ninty ariced the Court to anthonae him to tend a tpeetali 
aai^per to leak for tbaai; but the Court informed him that it 
no tnch authorttj, that he anitt mpfij to goTemment for the means at 
ptaaenriag bh recordt. Bnt tha tcene nnqr give rite to tmoot aa 
vail at to amosing reflectiont. It it by no means a joke to toftors to 
ba taW that papers, upon which their mostimpor^int interests nraj de^ 

Ed, are earted aboat between Qa«'bac and Montreal with no other or 
ter protection than the driver of an express ran. We do not know 
irhars the blame rests ; bat it is etaar, that eensvre w dae ta soma 
quarter. It ia really too bad that, with aa overflowing Trenaorj, ta 
WPortant a branch of Ike publia aerriee thouid be intaficientiT pra* 
fidtd ibr. But, indaad, it it not alone tba Court of Appeals nat it 
4eprifed of the ordinary appUaaeaa for carrying on its bushieas ; 
ill one of tha oMst knportaat and largest af the Country Circnhi^ 
where from 800 to 1000 eatat are takaa out every year, there is not a 
aiagie chair in the Court^bouae the pi ap a rly of Goremment, and at lata 
sMiags the Hull qfJmtiee ia Kgjbted by tliakin|^ farthing dips borrowed 
of a» iU-ptid keeper. That annd suah squahd destitution, a proper 
faaiing of reraect for the Jodieiary skeald eiitt, is hardlj to be expect* 
ed,aad that those seotimettts of awe, so useful in repronng the freedaai 
of licentious witnessea, should prevail, k out of the question. We feat 
persuaded that the want of that state, necessary to keep up the dignity 
ef the Court, is not imnsualljr the causa <rf the extraordinary endeaca-* 
are irould not oaa a hivrshar expression anfortunately hot to frequent ia 
ninleaaes* 
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li coDodenttoB of die Ailar u As wrinJ tl te iMwil ef tte 



Court of Appeals from Quebec, meBlmed ibote, the Cotffly tUo 
iog^ (Fnikff lOtb Mareb,) passed the Mkmimg tde t 

It is ordered to ensare tbe despatch of ^ NisiiiesB before this Co«9t 
tbBtbenerforth the Clerk, io (hie time before tiie comawnfewent of eaeb 
tern, sbaii canse the records in all causes to be disposed of, to be too* 
dered mider his soperinten^ce, or that of his deputy, from the Citiee 
oTQaebee aod Mofttrea), as the case mer be, to the plaee where the 
Govt shaU be bj law anointed to be held atsoch term- 



Below we gtft tbe Roles of Practice latelf oromidg^tsd^bj the 
Superior Court* We are disposed to dodbt whether thM roles are 
ISkefy to be generallj approred of hj the members of the Bar, aod there 
•re one or two of them to which rerj serioos objectioas cao be made* 
For iiistBBce, we cannot well conceiTe what is the object of adding ad» 
ditioaal restrictioos to tbe alreadj difficult process of mscription vkfimm 
(Vo. V of the New Rules for tbe Superior Comt). In this Oistriet^ 
at ifl events, it has uerer been the habit of parties to inscribe enfaum 
for the purpose of obtaiaiag delaj. In rderence to the books of laet 
year we my find three inacriptions for bearing on ituenptiom enfimtf^^ 
and two of those were against tbe return of the Sheriff m Tory pecuHair 
cases. At the same time, it must be evident, thst so short a delay ao 
four days, will, almost necessarily, preclude persons living at a distance 
from inscribing enfaux^ except on special application backed with all 
tbe detestable nuisance of affidlavits of Attormes and parties intereated. 
As little can we see the advantage to be derived from the III Roloi 
by which every demurrer to a plea or special iMiswer must contab an 
assignment of tibe causes oo which such demurrer is founded. It mar 
be Mid, that such baa always been the practice at Qosbee, and that U 
IS of importance to assimilate the practiee m the two Districts* TIhb w« 
readSy admit ; but wh^ not in preference have followed the praelieo 
established bere which is ftr less cumbrous dwn the other, as in Ibis gteaif* 
er number (tf demurrers to pleas and speeia} answers, under tins new 
rule, it will be necessary to set up the pfeadhig preeediBg that demuiw 
red to* 

To the last mk, tbe advantages of wlueh art dso extended to the 
Circuit Court, we should be disposed to object, if we fell ,|iei*foetlf 
certain that onr reading of it was correct } but upon this pointwebnVe 
considerable doubts, and as yet we have Ml fbood a^f one more et^ 
lightened thaa oumslv^* 



JtUXAa OF PIUCTIOB. 



Rtile of Practice made by tbe Judges of the Superior Covt» eittmg 
in the District of Montreal, for fixing and limiting the da>a for trine 
Enquftes* 
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It is Ordered that Ae 6r8t eight dajs onlf id the mtrnths of Febmarj, 
Mareby April, Majr, June, l^ptember and October, Noirenber mad 
December, and the last eight dajs onlf in the month of Jannary, limB 
be Enquite daja. 

Ordered and promulgated in open Court, 23rd day of September, 
18d3. 



ProOiimic^ary^$ Office^ 

SUFSRIOlt Covwtf 

Quebec. 

On this fourth day of January, in the year of our Lord one thoo- 
sand eight hundred and fifty-foufi the Prothonotary of the said Covrt 
at Quebec, having on the same day received the same, to that oflSeer 
transmitted by the Prothonotary of the same Court at Montreal throusb 
the Post-office, and having delivered the same over to His Honor the 
Chief Justice, ^ Honor Edward Bowen, Chief Justice of the 
Superior Court for Lower < Canada, delivered into the hands of the said 
Prothonotary at Quebec, the following pa^^er writingah-*-To wit: 

Lower Canada, > 
Superior Court. ) 

Ordered that the following Rules and Orders of Practice be observed 
in this Court. 

That immediately after the delay for filing a contestatioQ to a 
B eport of Distribution shall have issued, if no contestatioR has been 
iled, the. Plaintiff may give notice that he will move, on the first 
Juridical Day of the ensuing Term, that the said Report be homolo- 

fated with costs ; and if the Pluntiff omit to give such notice, on the 
uridical Day next following the expiration of the delay for the filing 
of contestations any other party collocated may give such notice.. 

That the said notice shall not be served on tli^ parties, but that the 
same shall be posted in the Protbonotary's Office, at least four days. 

That every demurrer to a plea or special answer shall contaiA an 
asngnment of the causes on which that demurrer is founded. 

That a party served with a Rule to answer interrogatories upon 
fmU ei articleg shall give his.answer before the closing of the enquite 
of the party who has obtained the Rule, and that no answers shall be 
afterwards received, except by leave of the Court obtained on a 
special application for the same. 

That a motion for leave to inscribe en f<m» against an* exhibit fyled, 
shall be made within four days of the filing of the exhibit, and not 
afterwards, unless allowed on special applica^on for the same. 

That it shall be lawful for a Defendant, by leave of a Judge of^ thia 
Court, to pay into Court the sum of money which such Defendant 
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ttelmowfedget to ow^ to tlie Plaintiff, and tbereopon, mSen tbe Plafan 
tifraball acce|it ^ertof in fell discbarge of his snity tbe said sun skal) 
be struck oat of the declaratioa and ym out of Court to tbe Plaintiff^ 
and spoil the trial of the issue the Plaintiff sblill iiot be allowed to 
give eTideoee for tbe sum so aclmoirled to be due. 

Signed, << Edward Bowen/' «< Gbi. D. Daf,*^ 

Cbief Justice. J. 6. C. 

<< Cbariea Moadelet," . <«J.Dwal,*> 
J S C J 

«Ed.Garoii,»'' ' * * W. C, MertdiA," 
J. S« C» J* S* Ot 

Begystereiin the Protbonotarf's Office at Montreaii 13tb Januair* 



«i 



FrcAanoUH^ Office^ 

SuFBBioR Court, 
Quebec. 

On the fourth daj of January> in the year of our Lord one thousand 
eight hundred and fiftj-four, the Prothonotarj of the said Court at 
Quebec, baTing tbe same day received the same, to that officer trans- 
mitted by the Prothonotarj of the same Court at Montreal throufl;h 
Hm Post-office^ and baring deKrered the same over to His Honor the 
Chief Justice^ His Honor Edward Bowen, Chief Justice ^ tbe 
Superior Court for Lower Canada, delivered into tiie hand& of the said 
Prothonotarj at Quebec the following paper writings. — ^To wit : 

It is <»dered that the following additional Bulea and Orders of 
Practice be and the same are herebj established and declared to be the 
Brules and Orders of Practice for the CircuitjCourt for Lower Canadae 

That within four dajs after the return- of anj writ of execution^«Rd 
siler the Bailiff's return thereto, certifying tiiat there are moniesrin bis 
hands subject to the order of the Courts the Clerk shall prepare and 
file a report of distribution. 

That the clerk shall pi^pare a list of all such reports filed^ and tbfit 
aacb list be posted up in some conspicuous place in his office. 

That anj party intending to contest such report shall file his cpQte»- 
Ution at the office of the Clerk, on or before the expiration of Tour daja 
next after the filiuff of such report ; nroTided always, that' if the report 
of fstribotion be filed on any other da j than a Monday, the delav for 
filing tbe contestation shall be computed from the Mondaj next fouow* 
ing, the daj on which such report shall baye been filed. 

^n^t imraediatelj after the delaj for filing a contestatioa to a 
ff«port of distribution shall have expired, if no contestation hare been 
fifed^ the Plantiff niaj p^iTe notice that he wiH moTe on tiie finrt 
Jwidical Day of tbeeB8umgTenn,tbat the said report be homologatdil 
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vM CO*, a4 ff Aft t%M£ mH to me ineli aotko o» Hit Jwidfetl 

amS Mfeirfag di0 cnamtiMi of tteUajibrtteflfaf of eootet* 
,#Mr otttr pic^ eoBoeateJ nqr gire aiieli notiot. 

TkUlhatftilBOticedHaiaotbe tKrred oo Hn pcrtiaB, Imt Art tiM- 
ww Aifl b« MMted fa Ae CMtS oSee at least foar dtji . 

TIatitihaBbalaiviallbra Defeadaotby leave of a J«^ of Hio 
Cowl, to fvf into Coort the aom of Money wUcli loeh iTefeadaBt 
adoMmledgaa to' oivo to tbe Flaiatiff, aad AereopoA, aoleea the Plaiii* 
Hff aUI aeeopt thereof ia M diicharge of his soit, the said sum Aalt 
bo atrads oat of Aa daeianlioa aad pud oatof Coart to Aa Plaiotiir; 
Old 190a Aa tfUof Ae iMe, the Plaintiff ahaB aotbo allowed top«e 
•fidaaea fiar the aaa aa adtoowledgcd to ho due. 

a^Md, « Edward Bow«i,*» ^J.Daraf,^ 

« W. C. MeradiAi'' « Ed. Cwm^ 
<^ Cfak D. Ihj,^ « Clariea Moaddet,** 

J* O* V* J« o* C» 

tUgistered h the FiroAoaotait\ Ofieo at Montreal^ 17A Jaouarf ^ 
18M. 



It appean Aa^ tbaro h bat litA^ doaht Aat Ao Coarts of lam 
ofH be reoiofed froai Weataunater to the neighboarhood of the 
lan'a of Coort. The aito which seean to be moat popvlar with the 
avthorhiea and Aa bar ia that proposed hf the Incorporated liaw 
Soaietj, on the hordeia of the cities of Loadoa aod Westimaster, witli 
fbo Stvaad aad Fbal Street oa the aoaA, aad Carej Street ob the 
aafu* 



maaVLT OV VltART tcbm uahdi ation. 

Hie aoiaber of eaodidates who gave notice of their iotontioa to ap- 
pear before Ae Examinoni was 108, but only 85 produced saAt&ctory 
Isstimoaials of due aerfiee. We regret to hear that of Aese, ao ieiu^ 
Aan 23 did not paak-^Xowbn LeffJ (Xaervcr. 



SCOTlJkKO. 



jMPOSiTAWr Railwat Dsciaiair. — ^Baiiwaj tickets can be used 
01^ to the statioas aaarked on them. Two cases respecting the right 
afpttsseng^BrayOa Ae Glasgow aad SoaA- Western Ba9wa7; to leave^ 
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Hut train at inteme&le alatioiis, were decided hj SWiff AftderKM, 
h the Smell Debt Court et KiImanKN^k, on Tlraradaj. It appears that 
tiie &re for the whole diatanee from CampheUon to Grlasgow^ bj stea* 
tter to AjTt and bj railwaj to Glasgow^ is conaiderabiT Uss than to 
aeveral of &e atatioM betweeen Glaagpar and Ajr, and that pei%ona 
IwTe been in tiie practice of taking out Glasgow tickets at Cambeitoa, 
and then leading the train at the intermediate stations, thus paying less 
than if thejr had taken tickets to the station to which tbej aetuallj in- 
tended to travd* To put a stop to this practice^ the railwaj companj 
broneht sfluiH debt actions agamst two passengers for the d^erenee of 
fiure between what thejr actually paid and what they wooid haTe paid 
lad ttey taken tickets to Dairy. During the discussions the sheriff 
vepeatediy expresaed his opinion that, while ^ company might, if they 
thought proper, aHow passengers to leare the train at intermediate 
stations, no person could demand it as a right.— iVbrt^ Brititk Mail. 
This important, or as it shodd more properly be called eztraordioary, 
deeisiQn we copy from the North Britiw Mail, and can oialy regret 
that we are not in possession of the learned Sheriff's reasona for thia 

jiidg^ieat 

*i I I 

SCOTCH LAW APPonmuBirr. 

The Que^ has been pleased to appoint Alexander Stuart Logan, 
Esq., Advocate, to be Sheriff of the Shire or Sherifidom of Forfar.---- 



The reSgions feelingii of a certain Baronet, bight Sir James Colqii- 
koutt, of Lum, whose estates extend idong the romantic thorea of die 
Gardoch, were weekly outraged by the sight of steamboat-loads of the 
araoke dried slaves of toil from Glasgow, who, preferring the fr^ 
Viountain air to the gin-palace, came to pass their Sundays on his shores. 

Sir James^ prohibition to the steamboat company to land their pas* 
•engera on his wharfes having been disregarded, and having equally 
unsuccessfttUy tried force to repel the invaders, the worthy Baronet 
9|p|died to the Court of Session for an interdict which was refused. In 
gyving judpnent the Lord Justice Clerk said, that the applicant had not 
ahown any patrimonial right to these wharves, and that ^ there was no 
pnUie law which shut op piers, harbours or highways on the Sunday ; 
there waa no law against traveUhig on Sunday by sea or land, entitiing 
the toti«keeper to drat bis gates, and die harbour-master to exclude 
vessels from his port^ 



On Friday, (3rd March,) the Court Martial reassembled to try 
Private Whelan, of the 26th Regiment, on a charge of having fired off 
his musket, on the evening of the 9th of June last, without orders. To 
this charge the prisoner pleaded ** not guilty"; upon which the Judges 



so 

AdToente itetecl that, "< it wai not the iotentioQ of tho Court to Mag 
forward aaj OTideneo againat him.^ The Coort mm than dackfti 
closed* 



The snteaee of JoKen, coDdeiDDed to death for the nnrder of 
frtber4ii-law, has heen eommated to imprwmment for life in tfio P^ 
Tiaeial 



An Act in Bblatiok to Lnix.. — ^Tbe people of the St«t» of 
New Yoiky represented in Senate and Assembled do enact as fbllow»t 

Section J. No reporter, editori or proprietor of anj new^aper^ 
shall be liable to anj action or prosecution, civil or criminal, for « fair 
or true report in Kuch newspaper or anj judical legislatire, or oAer 
public official proceedings, of any statement, speech, argument. Off die* 
hate in the coune of the same, etcept upon actual proof of malice m 
raakiag such report, which shall in no case be implied from the &cti of 
the publication* 

Sec. 2. Nothing in the preceding section contained shall be so con- 
structed as to protect any such reporter, editor, or proprietor, from an 
actioB or indictm<^nt for anj libellous comments or remarks superadded 
io and interspersed or eonnectP.d with such report. 

Sec. 3. This Act shall take effect immediatelj. — Montreal GtizetU* 

We hope the above Bill maj pass into Law, and sincerely wish that 
the Canadiiin Legislature would have the wisdom to follow their ex- 
ample. Indeed it appears strange that this protection, so simple imd 
ao harmless, has not been sooner afforded to public joumalistif 



■■ 
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{f\rom London Legal Observer.) 

Coittt of CtCmdial fipptnl. 

Regina t. Eeid. Jan. SI, 1854. 

ffflASTXR AMD 8IEVA1IT.-— CONTXCTION VOR LARCSIVT. — C0N8TRUC- 
TIVS POStXSSlON* 

J£. the servant to N.^ teas sent by him with his cart to hnng 
home some eoalsy uhen he took out some and left them at 
another person^ s house: a conviction xdos affirmed of 
larceny. 

This was a conviction for larcenj. It appeared that the prisoner 
was a servant to a Mr. Newton, and had been sent bj him with his 
cart to bring home a quantity of coals, when he took oat some of the 
coals and left them at another person's house. The question was 
whether the offence amonnted to larcenj or embezzlement. 

The Court said, the coals were in the constnictiTe possession of the 
master, to whom the .cart belonged, by bis order by means of the pri* 
soDer, his servant, and that the conviction for larceny was therefore 
proper. Spear^s Case, 2 East's, P. C, 568 $ 2 Leach, 825 ; and 
the cohvictioo wonld therefore be affirmed. 



Regina v. Oreenhalgh and anether. Jan. 21 « 18M. 

^ONVICTIOK FOR OBTAINING ORDER FOR PATMBNT OF MONXT «T 
FALSI PRRTBNCES FROM TREASVRZR OF BURUL CLUB. 

It appeared Aat it was the duty of the prisonersjihe Secretary 
and the Collector of a Burial Cluby to report the sum 
payable on deaths to tlie Treasurer , and they had reported 
503. to be due on the death of a member^» chUd^ and had 
obtained payment cf an order for that amount from the 
Treasurer. Hiemildwasnot that of a member. Held, 
that they had been rightly convicted rf obtaining an order' 
for payment cf money by false pretences. 

TUs was an indictment against the Secretary and the Collector of 
a Bwial Chib, at Bolton, for obtaining from the Treasurer an order £i>r 
ihe payment of 2/. 10s., by means of felse pretences, and also of ob-> 



talking 2/.. lOi. ftwtt tli» vlVsetarer bj false prctf&ett* It appaare d 
tlr^t it W9A the prisoiifn' duly to report tht win pafabh oft deaths^ mad 
tlmt thej hftd obtabed the earn id qneition on tbe death ef a child of 



Robert liOrd, but who was sot a member of the Soeie^, as tbejr had 
reported. The priaonera ^re eoiifictri and aesleMtd to 18 OMiAthi 
imprisoumeiit snbieet to thU caae. 



/• CVoaa for the proeeevtka* 

The Cauri maA, that tbe eoofictkm on the eovat ehargmf the 
obtaiomg as order for mooej imder falae pretences was right, aad it 
ma aeeordinglj affirmed* 



Regina r. Burton. Jan. 28| 1854. 

coKVicTioN FOR sTSAUxo Gooofl.— -PRoov ow mttimt wm 
prosbcutor's goodo. 

A eamnetum wms trftrmed agmmt like priwner fir tUoHng 
pepper from Dock Company, tohere he was discovered bj/ 
an officer coming out of a room in tMch pepper isos 
storedj and had no business there^ and had thrown the 
pemer a/wofif^ amd said^ '^ I hope ipu will not be hard an 
nii^-'---noCwiihstanding the identity of the pepper thnnam 
away by ihe prisoner with that in the room oouUnog be 
AewH^ 

This was an indietment of tbe prtaoner for stealing a quantitf of 
pepper, and it appeared that one of the officers of die Dock CostpaBf , 
wnsre be was employedi had stopped him on seeing Urn coooe out or m 
room in wbicb be had no right to be, and that £e prisoner had uM^ 
^ 1 hope yon will not be hard on me," and had thrown awajthe pepper* 
The AftintAnt Judge, at the Middlesex Sessions^ bad OferHroled an 
objection that as tbe pepper eovid not be proved to hafo been gbolea^ 
en acquittal shonld be direeted* 

tlibton for the prisoner. 

Tbe Court smA, that tho eooTiclion Bwist be confirmed. 



IW< 



inar.Gia. Jao.2S,18»4. 



COIIVICTIoy FOR EMRnSZUSXlUIT. •— SSRVAUT TASntd SCOHRY 
MARXBD BY MASTBR. 

A contuHon was ^^fhrned against the servant of a pMiean 
Jar embeztUng certain marked money, althmgh it 
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appeared ike momey belonged to ihe pubbeanf icAo had 
tfuplcyed a friend to pay the same for articles purduued, 
urith a view of testing the servant^s honesty. 

Tbe priaooer was servant to a pablicaD^ abid had taken from the tfli 
certain mariced loonej, wbich \aa master had employed to paj for 
articles purchaaed, widi a view of testing the prisoner's honesty. The 
monejf howeTer, belonged to the master* On the trial at the Middle- 
sex Sessions, the prisoner was convicted. 

Clofkson for the prosecution. 

The Court saidy that in accordance witk Mex ▼• Beadge, 2 Leach, 
i033 $ R. & £L 160, the conviction must be affirmed. 



Jtegina ▼. OverUm. Jan. 28, 1854. 

vmwruMwt for bmbbszlsmxitt* — svaMiBNCB^--]tEeKnpT atAMPS. 

<hi an indictment for embezzlemeniy Ae prosecutors gave in 
evidence a book kepi by S.^* Co^yin umA purckasrs teere 
entered <tW which was signed by the person authorised to 
receive payment far the sasne^ in order to prove by the 
Clerk payment to Ae prisoner^ and his tdentity. add, 
that it was inadmissablefor suchpttrpose without a Stamp, 
and the oonvietion was reversed. Held also, that dbt 
Clerk Aould ham proved payment to ihe person signing^ 
and then ihait amother witness should have iaienJAfied ffce 
ha^wrixtn^inihehook. 

*nia was an indictment fer embesaiemeBt. It appeared that Meaan. 
Siofdbred & Co. kept b book in whiek purchBsea made bj them were 
nnlered, and which was signed by the peraon autkerised to receive pay- 
ment for the same, and that Messrs. Sboo2bred*a Clerk had proved 
payment to the person signing the book, it was prodoced to thu Clerk 
m order to show the io^ntity of the prisoner as having a^rned in res* 

Et of goods pnrckaaed firora hiv employers, .Messrs. Wellstead hu Co. 
objection on the trial before the Recorder of London, 4at (he eB« 
liy was not admissable without a stamp had been oveiruled. 

M^ikoaife^ for the prisoner. 
Pairry^ for the prosecatois* 

The Court said, that in accordance with Regina v« Hunter ^ 2 Leach, 
624 ; 2 East, P. C. 928, the document required a stamp aa being aa 
acknowledgment or receipt for the payment or discharge of a sura of 
eu»oey, and a proof of a dinect issue between the parties. The course 
skoold have been, instead of receiving the whole entry in evideBee, to 
have aaked the witness whether he paid tke money to the man- who 
signed the hoA^ and tbm to have proved by another witneas^wha 
knew tiie prisoner^a band-writing, that he signed tke book. The con- 
viction wovid thenAva be reversed* 
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tUgma r. Shatmm* -To. 28^ 1854. 

CoiiTiCTioN roR vrrmtiiVQ roiioiD tbstimoiiul. 

Jill MdfidfMeii^ tpos affirmed for uttering a forged teaHmomalt 
purporting be loriiten by the rector of a panah, reoomr 
inending tike prisoner a$id his uife as ii a»A prtjjper per- 
sons to undertake the diarge of a schoot^for ijke purpose ff 
teceMng ike emoluments ofAe office. 

TUb was an indictment against the prisoner for forging a testimonial 
purporting to be written bj the rector of a pariah, recomnrending the 
prisoner and his wife as fit and proper persona to undertake liie charge 
of a scholy and also for uttering the same. On the trial at the Cectnil 
Criminal Court, he was acquitted on the charge of forging, but found 

Stj on that of utterrinjr for the purpose of d^ei^ing and of recei?ing 
emoluments of the offiae. 

Clarksonf for the prosecution. 
The Court affirmed the convictionb 



Regina r. Watts Jan. %l, 1894. 

IRBICTMIHT FOR 8TSAUN» ▲ PISCK OF PAPXR. — UNSTAaCPlO 
A6RBEMENT. 

A prisoner was indicted for stealing apiece of paper ^ the pro- 
perty of P* It appears that it Ufos an unstamped agree- 
mentf tohereby he agreed to build two cottages far the 
prosecutor. lleld, ^uit as the agreement was evidence cf 
the rights of the parties^ althouf^ it could not be given in 
evidence as an agreement^ it u>as not the subject of larceny ^ 
and the conviction ufas quashed. 

This was an mdictment for stealing a piece of paper, the proper^* 
of a Mr. Francis Pattison \ and it appeared that it coasted of an un^ 
stamped memorandum of agreement, wherebj the prisoner agreed td 
build and complete two cottages for the prosecutors. On the trial III 
the Yorkshire North Biding Quarter Sessions, the prisoner was con- 
victed. 

Bliss 4" Simpson^ for the phsonar, contended that as the agreeaent 
was a subsisting valid agreement, it was not the subject of lareeojf at 
common law as a piece of waste paper. 

Rice, in support of the conviction. 

Cur. ad. vult. 

The. Court <per Lord Campbell^ C. J., Aldersony B., Coleridg^f 
MaulCf Wightinan and Williams,!. J., Piatt, and JUartin, B. B.^ 
CvompUm, J., dissentiente Parke, B.J, said, that ttte agreement^ 
although not capable of being given in evidence as such, was available 
as evidence of the rights of the parties, and it coidd riiot be die aob^ 
ject of lareenj. The conviction would therefore be quaahed. 
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CRnfmUL APPEAt* 

It most bare struck eTerj one, who bi « taken the trouble to think 
about procedure at all aa sometbinfi;* eitraordinarj, that while we baf» 
Appeal in aciiona of die most trifling amount where real property is 
concernedi to erery Court in tlie eountrj, and from that to the Pnwf 
Cooneil, a decision affecting the life or.libertj of a British sabjetrt maf 
be irrevocablj rendered bj a single judges Thb strange anomaljr in 
]irocednre no longer exists in lingland. Bj the 11 and 13 Victoria, 
chap* 78, tlie Jifteen judges of Courts of Common Law at West- 
minater» or five of th« ra, including one or all of the Chiefs of the 
Queen^s Bench, Common Pleas, or Kxcbequer, form a Court of 
Criminal Appealf to which may be referred the conviction of anf 
one found guHtj of any treason, felony or misdemeanour before aoj 
Court of Ojer and Terminer or jail dt* livery , or Court of Quarter 
Besaioos. So k)ng as Criminal Appeal wan only a theory, in. a new 
country, such as tliis, we might be eicused for not introducing it ; 
but now, that it has been tried in England, and stood the test of 
several years experience, there can be no excuse for our not followiog 
the etample. At all events, we cannot plead conservatism in 
jadioiai esatters^ as a reason for not trying an experiment which at any 
rate has humanity to recommend it. 



TA&IF DX8 AVOCAT8* 

NoQsdeYOos ndeessaireraent attirer Pattention dea Trihimaux sur 
lea omissions sioguli^res qui se rencqntrent dans ce tarif, et qui sont do 
nature a exciter les plaideurs de mauvaise foi a entraver Pexecution 
des jagemens rendus contre eux dans les Cours Civiles. Nous deroiia 
entre autrfs faiire remarquer que dans ce tarif on ne trouve aucnne pro« 
vision dans les csa de Requite Civile, de tierce-opposition et de d6sa- 
Teo. Ces trots precedes comme tout de monde le sait sent d^'uno 
nature bten grave En France les platdeurs temiraire&, qui succom- 
baient sur ces proc6d6s ^taient assujettis & de fortes anu^ndes* Dapii 
ce p''»ys, le 6ii<*nce du tarif sous ce rapport permet aux plaideurs da 
mauvaise foi d^adopter inipun^ment oes proc^^d^, dana la vue de pro* 
longer ks d6lab au detriment de It* urs cr6snciors« Danft un cas recent 
de Requite Civile la Cour n^a accord6 que lis* 8d. pourlionorairaa 
comme sur une aimple Requite. 
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Nous crojroiMi que ce rajct ett d^lMt puUic, et ptr touktfneml tit 
digne de fiier TatteDtion des Jogei. Le ttrif qoi peut toe mmm 
fiicifeflieDt amende que les ingles de pratique qui le float fonfeat, reyaefft 
eotHWutrea des aaiendaoieBS 8or let aujets que nous aToos iadiqa^s* 



GOUBT or qumn's bshch. 

Tt la our paiaful dutj to record tbe recital of certain oecorreiices 
which look placa ia the Court of Queea's Beach, duriag tbe present 
CrimiDsl Term. Oo Wednesdaj, the 2^Qd of March, as the learned 
Queen's Counsel, who conducts the Crown busioess, (Mr. Driscoll) was 
addressing; the Court — composed of Mr. Chief Justice Rollaad aad 
Mr. Justice Ajlwin — ^he was interrupted bj the former of the learned 
nidgesy asking Urn ^* To whom do joa address joorself t^ — Mr. 
Dnscoll replied, << To the Court''— Rollaad, C. J., "^ Yon should 
address jourself to the President of the Court.'' — Mr. D., ** I beg your 
Honor's pardon, it was involuntarj."*— R., C. J., ^ That's imposnble, 
it happens too often ; it must be intentional.^ — Mr. D., ** Upon mj 
honor as a gentleman, it was inTduntarj."-— R«, C. J.,'' No Sir, it was 
williag."— Mr. D%, ^ Sir, Fll stand anjtfaing but that ; but whan I 
state on mj honor as a gentleman that a thing is ao, Fll not allow yon 
to tell me it is not. Mj honor is as good as jours."— *R», C. J., '* Do 
jou wish to push matters to the extreme f -— Mr. D., ^ I am willing 
to suffer any punishment^ but I wont submit to hare my honor ques- 
tioned. I hare plenty of witnesses." Mr. Driscoil was ordered to 
proceed, and no apologr was offered. Mr. Justice Ajiwin, took oo part 
m the proceeding, ancTthe learned Chief Justice continued to preside 
during the rest of the day. 

On the moroiog of the 27th, it appears, Mr. Chief Justice Rolland 
unobser?ed by Mr. Driscoll entered the Court wh9e the learned 
Queen's Counsel was addressing Mr. Justice Aylwin, who had opened 
the Court in the absence of the §<»nior Judge. As soon as Mr. Driscol{ 
perceived that Mr. Chief Justice Rolland was upon the Bench, and fear* 
ing he might have given offence, he tamed round, and appologised to the 
learned Chief Justice for not having sooner addr€*>sed himself to him ; 
upon which Mr. Chief Justice Rolland rose and left the Bench, giving it 
to be understood that he did so as he thought himself insulted. The leam* 
ed Chief Justice did not again appear on the Bench, but the business of 
tbe term proceeded without interruption under the guidance of the junior 
Judge. On Monday evening, the calendar having been gone through, 
Mr. Justice Aylwin, from whose manner, by the way, no one would have 
supposed that he was bursting with indignation at the conduct of Uie learn* 
ed public prosecutor, adjourued the Court till next day at one o'clock* 
when the prisoners were ordered to be brought up for sentence. The 
Court adjourned — the crowd di.<bpersed,littie knowug what a night would 
bring foith. The next day (28th) at one, Mr. Justice Aylwin alone 
came on the Bench, aad proceeded to read a paper, of which the 
following is a copy :-— 



'' Tbe mmrked mbbebafiour of the peraon wiio represents die At- 
torney Geoenil, towards 107 brother and mj sentoft also to o&e who 
was Chief Justice of the District of Mootreal, aod who for the period 
of four and twentjr jrears has filled tbe seat of Justice he e, with 
honour to himself and adrantage to the Crown and the eoontiy, for- 
bids mf farther proceeding alone at tltis time. Z ihall await the de- 
termination of the Executire Government, as to the performsnce , 
the dutf of Public Prosecutor bj the Attorney General in persoui o * 
bj his sufficient and proper representative, bat I cannot, with the 
regard and respect which I owe, and to which I therefore heartljr 
testify, to my renerable revered and learned associate, proceed to the 
final disposal of the public business at this present term, until I see 
before me some centlenian as regardful of his duty to his superiors as 
he ought to be of hb own rights, to move for judgment agabst the 
parties now awaiting it at the bands of the Court. 

^ Let this Court therefore stand adjourned until Tuesday, the 
eleventh day of April next, at the hour of noon.^ 

The above narrative hardly requires commentt As to the first day^s 
proceedings or to the ebullition of feeling which induced the learned. 
Chief Justice to leave the Bench on the OTth, it is not necessary for us to 
speak. Mr. Driscoll, on the spot, sufficiently vindicated his own honor, 
and in his person that of the bar ; and eren if be had not done so as 
spiritedly as he did, we should be content to let Mr. Chief Justice Rol* 
land's Imig and useful service plead, if not as an apology for his conduct 
on this occasion, at least as a reason for our throwing it as much into the 
shade as possible. But for Mr. Justice Aylwin there is no such excuse as 
longserrice or momentary heat to be offered. We must presume that 
it was after a night^s cool deliberation that he made up his mind to enact 
alone the third act of this farce — as farce we suppose it mav be called ^ 
though one at which we cannot afford to laugh— which », if possi- 
ble, more inexcusable than tbe first act. Putting out of the question 
the unpardonable dereliction of duty in detaining prisoners for 15 days 
in gad unseateoced, the language in which it is expressed is equally 
disgraceful to the heart and to the understanding of its author. 
£i^ployed to the most juvenile member of tbe bar, Mr« Justice 
ikylwin ought to know, that it is not only indecent, but nnprefes- 
sional, — ^the technical manner of addressmg Counsel being tbe lecim^ 
ei geatiemao and not the person $ no matter how far the peraon 
referred to may be removed both from gentility and from leanuog. 
But when such expressions are made use of to a gentleman of Mr. 
SriscolPs age, and to one who has been thought wortfy of being named 
one of Her Majesty's Counsel, language mus to express the extreme 
amount of their impropriety. 

The learned Judge hsd better beware how he calls in question tbe 
expediency of employing the usual titles of courtesy from his valuation of 
the merits of the party addressed. He should remember that bis and 
his brethren's claim to such appellations » just as liable to be caRed in 
qoestion as that of members of the bar. In leaving this disagreeable sub^ 
jeet, to whieh we shall be giad not to be again obliged to reeur^ we 
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wAold enlf »dd one obterfttion. Tn deferring the pemng nf sentence 
till the llth of April, it was evidentij the letentiOA of Mi» Justice 
AylwiD to five the public to understand that this step was eecessarf 
owing to Mr. DriscolPa ** marked misbehaVKmr '^ but neither bis nwii* 
Aer nor his actions, sub^equentlj to any possible cause of complaint, 
fsnror this pretension ; on the contrary, it is obTious that, if at the rtsiiig 
of the Court on Monday CTenini^ be Imd not intended to pass sentence 
on the following; day, be would nnt hare ordered the prisoner^ to be 
brouglit up for judgment. Was the taking of oft-nce then au after- 
thought 1 We hope the delay in the proceedings of the Court may 
not £e doe to any less worthy cause than that alledged, unworthy as 
it is. 

Since writing the above, the Court of Queen^s Bench met aecordinr 
to adjonmnent on the llth instant. Present ; Chief Justice Rolland 
and Mr. Justice Aylwin. Mr. Driscoll, Q. C, having taken his seat 
within the bar as Cronn Prosecutor, Mr. Justice Aylwin read from a 
paper which he held m bis hand as follows:-— 

^ At a previous day, in ttiis Term, the prending Judge found it ne- 
cessary to notice that the Queen^s Counsel who has conducted the 
public business for Mr. Attorney General pointedly addressed himself 
to the Junior Judge, and not to the Conrt. A Teheroent disclaimer of 
any improper intentioa was then made by the learned Counsel, and was 
followed by an expression of readiness to go to gaol, uncalied-for, and 
under the circumstances unseemly in the person and from the quarter 
whence it proceeded. 

^ It is difficult to conceive that a Counsel who for years has been 
sreustoroed to see my learned brother presiding here, and to addre^^ 
him as Chief Justice of Montreal, and who, for the la^t four years that 
I have had the honor of a seat on this bench, has only known me as the 
Junior Judge, and never before used such a mode of address, could 
inadvertently, all at once adopt It. The plea of inadvertence, however, 
was made Upon the occasion referred to, and matters rested there. 

^The tendency of this behaviour vras sufficiently obvious, but the 
Court was not long left to doubt of its actual effect by proofs, which 
will nnt now be more particularly mentioned, as in accordance with 
practice they will have to be' brought forward in doe course at a iiiture 
time, and another stage of proceedings, should it be necessary. 

'^ It was to have been hoped, aCter what bad occurred, that the rules 
of courtesy and decomm would not again be violated,-^it was tlrere-* 
tore with mingled pain and surprise that on Monday, the 27th of March 
last at the opening of the Court, I was made to witness a repetition of 
the same conduct, assuming from that circumstaittee, the distinctive 
character of insult. 

^ If Courts of Justice can confidently look for respect and assistance^ 
in the perfoimance of their functions, in any one direction more thaii 
another, it should be from their own officers, and as Mr. Attorney 
General is the higliest of these officers when here, Ms representative 
would seem more eminently bound to give active aid to the Court in 
his absence. 



30 

'^iMleid of •ctive aid^llw Ccmrt bat experienced marked and of* 
femive obatracfkni. 

^ If obaliiietioiia of jwtiee and confimieKmia beha?ioiir bf inferkMr 
ofl!c4i«| or mere bjstandera, eall down apeedjr puDiidmient vpon the of* 
ftoidery how ean Courts t^ut their ejes aod their ears upon attempts 
openly made in the highest places to trrat them irith scom-and mockeiy. 

^* When such casMi oecor^ efen the ? indication of the Court's author- 
iff becomes mere difficult by the verj position of the offender himself, 
and it was particnkrly so in this instance to which I loiow no parallel. 
But whateirer may be the opnseonencesy authority must be vindicated 
and maintained. 

** When, in the usual course, on the neat day, being the^^h March; 
the term was to hate been closed by sentencmg the con?icti. I felt 
(what I hope was not an improper) repognanoe or ineonsistent with 
duty-^but I did fed a repugnance, to commence the proceedings by 
the adoption of penal measures against the Crown Prosecutor himself 
for to pass over in silence the occurrence of the previous day was im* 
possible. 

^ It appeared tome that an adjournment to a future day was tho 
only courte left, as it would enabie Mr. Attorney General, or Mr. 
Solicitor, his coadjutory to attend here in person (as waa formerly 
practised) and that the premnee of one of these high functionaries, un« 
der the circomstanoeft was due to the di«itty of this Court, and to th« 
performance of the public business which occasionally fequirescotifi«i 
dential oommunieation between the Crown Counsel and the Court. 

^Neither of these officers i$ here in his place to-day, it is to be pre- 
earned because more weighty duties, and the exigencies of the State 
and the publtc service forbid their being spared from the neat of govern-^ 
ment. jBut this Court requires no auxiliary and no extrinsic aid to f 

make itself respected within these wallst or to enforce itseuthority at 
Jnrge beyond them, throughout that portion cf the Queen^s domintoas 
which is subject to its jurisdicfioa. Whenever authority is necessary 
to carry out the great purpose for which all Courts of Jui^ce are de* 
signed^ the maintenance of law and order^ its inherent powers are amply 
sufficient to ensure it« 

** However painful it may bc'to call into exereise the power oftiha 
Queen^B Bench in cases of contempt'^-when diseinline requires it to curb 
the unruly — it will be resorted to» and iirmly enrorccd; 

''In the opinion of the Court, it has become necessary, under exis^ 
ting circumstances^ to make the following rule. But before having it 
ready I must say, that though appearences are strong against the party 
whose conduct is incriminated the intention in this, as in all other erim* 
inal acciosations^ constitutes the offi^nce : the mild course of proceeding 
to be adopted, will enable the accaeerf to dissipate the chai*ge, and to 
purge himself of the contempt upon his oath, which he can readily do, 
if innocent :-— 

^RuLU. 

<* Hemy DriscoU^ iSsquire, one of Her Majesty's Counsel, eonduc* 
img the Crown business before the Court at this preaeat Term isr M£ 
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AttoHMf Oenrnml, hmug on Mondqr the 2TA day of Mardb last, 
wlien thm were Dretent on the Beaeb Mr. Jostiee Rolluid, pKsidmg 
JndgVy and Mr. Jottice Ajlwin, addrested biiiiaelf in Ae ragalar mnn- 
Wr and in a narked manner to Mr. Jostiee. A^Imn, and not aa be was 
bonnd (o do, to the Conrt or the Presiding^ faif^f and it appeared to 
tke Court, that in so doinf^y tbe said Henry Dnseoll, Esqnire, acted 
wilfnUy and deiignedij with intent to east contempt and reproach upon 
the Cooirtt and to ohstmct its proceedings ; it b iM*dered tnat tbe aaid 
Henrjr Dfisool!, ESMiaire, do show cause on the first daj of the neit 
Temiy to wit, Satnrdaj the fonrteenth daj of October next, why an 
attachment for contempt sbovid not issoe a^nst biro and snch faraier 
proceedings be therefore had as to law and justice maj appertain." 

As fheletmed Judge has thei«fat proper, protected Vf his posttion, 
to take upon himself to contradictMr. DriseoH's assertion on bk benoTi 
he will probably not be surprised if we should eipect fW>m him an im- 
partial statement of fiicts in the narratire which he has so carefully 
prepared and so ostentatiously [^ublishedw 

The first clause of Mr. Justice Aylwin^s narratiTc contains the first 
statement, the correctness of which, as we were present on the occasion, 
we Tenture to impngn. Mr. Driscoll did not say that he was ready ^ to 

Gto gaol f but tiiat he was*** willing to suffer any mroishment,^ but that 
would not submit ^ to have his honor questioned,^ and dua observation 
was oni^ made after a menace of some undefined punishment which the 
Court, m its diseretionf though it better not to execute. On this mcnre 
amplified statement of the &ets, as they realty happened, we imagine the 
ttorermnent and. the public will hardly agree with Mr. Justice Aylwin 
m considering that Sir. DriscolPs answer, even if it had been such as 
incorrectly stated in the judicial narratire, was either ^ uncalled for*^ or 
^ under the eircumstances unseemly." Indeed we can hardly conceive 
a more special call for such an observation than a threat of an unjnst 
punttmeat, or circum tances under wUch an answer would be more 
seemly than when a gentleman is called upon indignantty to repel an 
attack on Us Teracity. We have no hesitation in saviDg that, bad 
Mr. Driscoll tainely submitted te sueh an insult, and had his eoodoet been 
brought under tiie notice of the bar, we should have been in favor of 
his being severely reprimanded for ungentlemanly and unprofessiooal 
conduct. We have already drawn attention to the apparent impro^ 
bability in the announcement of the time at which Mr. Aylwin thought 
it necessaiy to take oflbnce, we shall not, therefore, again refer to it, 
as it must be sufileiently obvious. Further on, the learned Judge seems 
to CKpreSB 5ome uncertsintv as to tbe cause of the non a^aranoeof 
either tbe Attorney or Solicitor General '< to move for judgment.^ 
We think we can account for their absence, and above all for the 
presence of Mr» Driscoll, by the hypotheos that tbe learned Attorney 
tteneral and tbe other members of the Gavernment disapprove entirely 
of the proceedings of the Cotmrt and mean to continue the present 
public prosecutor in bis office ; in which determinstion, we feel persaa-> 
ded, they will be supported by the force of public opinion, a force not 
to be overcome by impotent threats of commitment. Having done 
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^1i Ifce fiicts of Ifir. Jnttiea Ajhm\ mamfiaiOt ife abtO nol ww 
refer to the hiw of lliis rufo, at it maj happeo Aat at another time and 
m enotlier plaeeitilegaKtjr maj become the inatter of more particalar 
lorestigefioD* 



F^ SOB Jogement dan la cause de DeAanOs t. Lagrange et 
dif era oppoaanti doot noaa donooos qq rapport dans ce mim£ro la Gov 
SupMenre a renvere^ la pratique invariablemeot soine an Barreaa do 
Montreal, de lier la contettatson d'aae oppoaitioD avec cefle d^nn Joge- 
ment de distribotion dans tm m6me proc6w« Le r^soltat le plaa cer- 
tain qui doit d^couler de cette d^citioo est de reodrc la procedure encore 
plos embrottill^ on'eBe nc Pest, mnltiplter lea frais, &ire perdre pent 
Atre lea cr^ances d'nn grand nonbre de penonnes qui se trooTent daas la 
mtoe position que les Opposants en la cause meationote, et en outre, 
TOorquoi ne le df rions nous pas t de compromettre inntSemeat les mem- 
bres da Barreau yia»i-vis de leurs dients* 



Depiiis quelqnes mois les enqufttes de la Cour de Circuit dtaient 
compl^temeat arr^t^es, par suite de la d^ision rendne 4 diflKrentes 
reprises par le Joge si^ant a Penqu^te de la Cour Sap6rienre portent 
^ que lea enqu^tes de la Cour de Circuit ne deraient pas se tenir dans 
la saHe des enqu^tes de la Cour Sup^rienre.'^ Le Greffier atait regu 
des ordres formeb de ne point faire d'entrde an R6gistre et le Crieur 
de ne pas appeler les parties i proc6der. Pour tout dire, il n'j afait 
pas de possibility de difeteroiner les causea de la Cour de Circuit, ce qui 
ne manqua pas de cr6er un certain toot poisque cet ^tat de chose 
^uifalait k un cMits defufiice. 

Le cinq du couruit dans une caase i la Cour de Circuit de St. Hi- 
hire r. Murphy et Brossard laterrenftnt, le Deraandeur ajant proo^dd 
A Pexameo d^un tteoin et Toulant &ire appeler la partie adverse pour 
le transque8tionner> THon. Juge pr68ident renouvela see ordres et fit 
TaMr la mteie objeetiQn. Le Demaadeur insistant n^anmoins sar son 
droit cita a Vtffm de aa prdtention Pacte de judicature de 1849, 
cfaiuae $0 ^ ei tout td Joge lonqn^il pr^sidc^ra i den enqu^tea dans des 
^ causes pendaates A la Cour 8up6rieure dcTra pr^sider aux enquAtes 
^ dans les causes pendantea i la Cour de Circuit qui devront Itre 
^ reguea le m&ne jour et au nfime endroit.^ Aprda.rauditioo des A?o* 
eata dans la cause MM* Lafrenaje et Loranger et de pluaieurs autrea 
laerebres du BarreaUi son hooodur M. le Joge Monddet en ajant con- 
ihrh avec M. le Juge Smith d6clara qu'4 PaTcnir lea parties pourraient 
proc^der aux enqo6tes de la Cour de Circuft devant les Juges de la 
Cour Sup^rieure. 

Le I>emandenr dans la cause sosmentioan^ arait dridemment 
raiaon de pr^tendre que la Cour de Circuit avait droit en vertu de 
ramendement paas6 en 1853^ 16 Vict«» chap. IS^, de fixer comme g'a 
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M W em let enqiiAteft 4« h C<mr dt Cireoit, et «b Yertn d* U e1a «w 
MMrfteiMe d*or(loBBer q«« ot aoiC dins !• iniiM cadroii tl pour !• 
mtmm juvr que les canMt de la Coor B^tpM/tftet. Car IWendeamBi 
16 Viet., ehap. I9i, n*a pat abrog6 la 60ine claoie ; tout ioa efet est 
iimplameot de fadHiter la d^p^cb? des aflairea de la Co«r de Cirtoit 
eo Paiiaeiice d\ui Jage poor pr^der anx eoqu^tes, et d*obllger abn le 
Greflier d'enr^gMlrer les objectiona ; en sorte que ramendemeut ne 
dtspenae paa le Juge de prMder aui enqu^tM de laCeurdeCireuit 
loraquM wMde aui eiiqu6le« de k Cour 8iip6rieore. Le bat bamn 
6riiknt de cet amendement est de oMltre lea partiea en Atat.de proc6« 
der aux enqu^tes de la Cour de Cireuit saaa la primideiice d'an Juge 
eomme eela arrire fr6quemmeiit dana lea oireaito i la campaf^ae et wiaa 
eertainement dnpenser le Juge de la Cour Sop6rieure de lea prMder 
loraqu^il pri^ide i d^autres enqu^tea. 
Noua aoinmes beureux de pott?oir aanoDcer que eat ^t de oboies 

ui arrtoit le eoura de la justiee dana lea eaaaea porteea deFvant la Goor 

e Circuit ett eofia dtaparu. 



J 



mc LAine va. luancs talfourd. 



Tt is t^tb feelings of tbe deepest regret, botb professiooa] and per- 
BOnal that we reconi the death of Sir Thomaa Noon Taifoord^ on Moa^^ 
day Isat, the 1 3th March. This much lamented and sudden event took 
pl^ce at Stafford, whilst the learned Judge was delivering bis charge 
to the Grand Juiy, and commenting with bis usual eloquence oa the 
causes which had produced the fearful and numerous cases of crime 
which then stood for trial,^there being no less than 30 nu^islai^hfera/ 
and in the whole 100 prisoners. It seems not improbable tbattbe deep 
feeling which was excited ia the mind of the Judge by this enormous 
aimoiint of crimmality, in some degree eoutributed to tlie fatal result. 
In the midst of his address he was seixed wfth apoplexy, and although 
attended by several medical men, expifed almost. nnmediately. 

It is consohtory to those who had the gratificatioii of knowing ]M[r. 
Talfoard in private as well as public life, that the public journals have 
uniformly expres.^ed the higliest respect .and regard for hb eminent 
worth, genius, and learning, botb aa a lawyer and an audior. ' In the 
Profession there is but one sentiment of deepregret for this uaetpect^ 
ed calamity.: It is, indeed, lamentabie b^yOnd all measure, ihaft a roan 
so hii;hly gifted ia all excetlent quaKtiiPff of head and hrart; so beloved 
by sH who knew bim, should be tbiis cut off without warntng, at a time 
when, in the ordinary course of nature it might have been anticipated 
that he would fulfil the duiies of his judicial station f6r many years, and 
then retire for aorhe period of leisure and tranquility before be departed 
benee and should be sef*n no more. 

It is our mefancboty duty to notice lomei of the principal events of 
bis fife and his legal and literary labbura. 

He was bom at Readmg, on tiie 26th January, 1795, and became 
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avupil of Mr. Ctiitt/y tbe fmiDeiit Special Pleadt*r» in 1819. B^ 
tides biAordinarj sttidiesand labours os a diligent |iitpil,he zealomly- 
aod ahlj assisted ia (be eompoaition of several of Mr. CbittjrV Toia- 
iDinous works. He was a member of the Middle Temple, praetiaed at 
a Special Pleader for a few jrears, and was called to the Bar on the 
9tb Febniar/, 1821. He jowed the Oiford Circuit and Berkshire 
Sessiona, and at this time, we are ipformed, be was a Law Reporter 
for the Times. 

Id 1833, he was appointed Becbrder of BanbwjT) and called to the 
d^ee-ofSerjeant-at- Law. By the Rojral Warrant 6f William 4thy 
6f 24-Xh April, 1834, he was included in the Patent of Precedenca 
next after Mr. Jnarice Coleridge. He was promoted, in ]84<6^ lo thd 
dignitj ot Queen's Serjeant, taking precedence of all Queen's Co«m- 
gel. Lord LyndhtttBt gracefallj conferred this honour on a political 
opponent, whom he esteemed as a man of genius. (>o the promotioQ 
of Sir Hiomaa Wilde, in Julj, 1846»to th«; Chie£ship of the CbmnHm 
Pleas Mr. Serjeant Talfourd became the Queen*s Ancitnt Serjeant, 
*---4be permanent head of the Bar. 

His eareer m Parliament commenced in January, 1835, when be was 
returned ^t tlie. general election for bis native borough; he was re- 
elected in Jaly, lS37,and continued until the general election in \^\. 
He was.again elected in August, 1847, and held bb seat till bis elefa* 
tion to the Bench. 

As a legislator, he was distinguished by the introdnction of the Bill 
for amending the Law of Copjwright, which he advocated for several 
Sessions witn an eloquenca rarely equalled and nev^r surpassed, and 
the ineasure waanltimisitely carried under his guidance, though at the 
time it passed he was not in the House. He also commenced, and 
auccessfully carried through, the Bill for the custody of iafants,— one 
of the several measures of Justice and humanity for wliich be always 
contended. 

' In tW month of July, 1849, during the Summer Circuit, on the 
death of Mr. Justice Coltman,1he learned Serjeant was raised to the 
Common Pleas Bench. To all these honours must be added that of 
t]» degree of Doctor of Civil Law, which was conferred on him by 
tbe University of Oxford. Such has been hb eminent course as a 
lawyer and a senator. We turn now to review the distinction he 
attained as an Author. 

Whilst a law student, he wrote Strictures on Capital Punishments, 
the true nature of Justice, and the legitimate design of Penal Institu- 
tions ^ with Observations on the Punishment of the Pillory; and an 
Appeal against the Act for regulating Royal Marriages. He, also 
wrote an Address to the Protestant Dbsenters of Great Britain in re- 
gard to the Roman Catholics. Besides his contributions to the many 
elaborate works of Mr. Chitty, we may notice bis several editions of 
tbe Quarter Sessions Practice, the last of which was published in ]84h 

Yiewing him next as a literary author, bis benevolt^nt and enNcbten- 
ed disposition shone forth at an early period of his life. Mliflst at 
eebool be wrote a poem on the education of the poor. Hb fertile im* 
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tginatioa w«s «!flO evinced ftt flie mum period la ^ An IndiiB Tale '^ 
t0 which mej be added e dideetie ]>oen on the uniott aad brotherhood 
of maekiod. He w«e also the author of ^^ An estimate of the Poetiy 
of Ae Age/* ia which he seatouiij defended Mr. Wordsworth from 
die hostile attacks whicb were made epos him bjr almost all the erities 
of the time. He also coatrihuted manj articles to the Eni^cloiMidia 
Metropolitaoa^ the Edlabiin;h Review, and several MajnA'nes* 

His clebrated tragedy of '^ lon^ was written in 1834, and on the 
26th Ma/t 1836, it was represented at Corent Garden Theatre, then 
under the management of Mr. Macreadjr. His ^ Athenian Captive*' 
was aabeequentij produced, and afterwards ^ Glencoe.** He abo edited 
** The Bemaitts of Charles Lamb,^ and others works. These were 
followed by his *" Vaeatioo Eambles." 

He oMirried soon after he was called to the Bar, and has left a widow 
and three soos and two danghters, to lament his grievons loss. One of 
bis sons was called to the Bar in Ililichaelmas Term, 1852. It remains 
only to add, that throoghoot his life he was distinguished alike for bis 
Icindness and generositr and his prooipt and brilliant iatellect. During 
his career at uie Bar, for nearly thirty years, he acauired the regard and 
esteem even of the competitors whom he aorpassed. His elevadoo to 
tbe jtidement-eeat made no differenee in Ibe warmth of his friendship or 
the aSable eoortesy of Lis manner to all, however humble, who ap^ 

Eroached bim. He held his hij^ office meekly and nobly, and though 
e has not lived long to enjoy its dignitv, he died bonoored and res- 
pected throoghont the land which gave bim birth, and his renown will 
extend wheresoever the English language is understood. In the words 
of Mr. Justice Coleridee, addressed to the Grand Jury at Derby, ^ ho | 

bad one ruling purpose of Us life — the doing good to his fellow-creatares. 
He was emmenliy courteous aod kindy generous, simple-hearted, of 

f'CHit modesty, of the strictest honour, and of spotless integrity*^ 
his is the highest praise from a man of kindred excellence, pre^pmin* 
ently competent to pronounce a just, sincere, and discriminating opinioiu 
—Legal Obsgrvety London, Maarch 18, 1858. 
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{From London Legal Gksener.) 

fltotttt of tLttmtviM 9ip9tuL 

Hegina t« Beaumonlt. Jan 21 ; Feb. 4, 1854. 

XASTKR Aim SX&VAJIT^ — KMVEZZUNO K0HXT8.— XTDDBirCB Of 

piinrmr with Iuilwat company* 

Oil an inHdment against ihe prisoner far embe&^ing the 
moneys of his PMstcTy it appeared that the master had 
contracted with a B/dLway Company to deliver coais to 
ikeir customers^ and to account for the money by hirrwdf 
or his carmen. It urns the custom for the carmen to 
receive the invoices from the Company y amd on receieving 
the money for the coals on delivery, to bring the delivery 
note to the master to have the cartage entered^ and then to 
pay ihe money to tlte Company^s clerks Held, that there 
wae sudh privity between the Company and prisoner as 
to render the money their property, and the eonvietion was 
quoAed, 

This w»8 an indictment of the prisoner, as servant of Edward Wig* 
gins, for embezzling 51 lOs, the property of bis master. It appeared 
on the trial at the Central Criminal Courts that the prosecutor had 
contracted to defiTer coals for the Great Northern Railwaj CotopaiiT 
to tbeir customers, and to account for the moaej received hj himself, 
or by his carmen. It was the practice for the invoices to be given to 
the carment who received tlie money for the coals on deliverjr, and then 
went to the prosecntors office with the delirerj note, in order that an 
account of the cartage might be entered, and afterwards paid the 
aionej to the Company's clerk. The prisoner had received the aura 
in question, and had not paid it over. 

Dearsley, for the prisoner, contended that the moneys had not been 
i«eeived hj the prisoner on account of the prosecutor, but of the 
Bailway Company ; and that there was no embezzlement of his monsgr 
under the 7 &; 8 €^. 4f, c. 29, s. 4ft. 

Clorison 4* Oiffardyfw the prosecutor, contra. 

Cur* ad» vuU. 

The Court said, that if there was a privity to be inferred between 
the Company and the prisoner, so as to make him their agent in re- 
cdving tne money and agreeing to pay it over to them when received, 
the money would be their property, and not that of the prosecutor, and 
that as such privity had been established tlie conviction must be quashed* 
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Megina w. InkaiiianU of Shnea, YorkMre^ Batt RuBmg. Feb. 

U, 1854. 

IjIOICTMSNT for IfOlf-RSFAlE 09 EOADi^ — WBZRM DSITROTSD Iff- 
TIRCLT BT BKCROACHMBinr Of tBA* 

Of^a$i4nditmemt agai9U$th% Drfemdanttfor the non-repair 
ofd road to ihe sea^ it appeared thai a larfte portion had 
been e^irely mofipt away by the efucromhrnent of the 
eea. ViMfhat tkev were no longer liaUii to repair ^ nor 
to make an ataiUMe road %o the $ea* 



This WIS an mdictroent for the ooinrepftir of a road called tbe 
road which bad been set bj commiaiioiiera under tbe autboritj of an 
Act passed m 1801, for enetoMing common and waste. lands, and which 
bad been repaired bj the defendants until a portion of it was entire]/ 
swept away by the encroachments of tbe German Ocean. The point 
reserved on the trial before Martin^ 3-» wasi whether the defendants 
were bound to provide an available road. 

iS/<sf for.the Defendant;^ Hall in bupport of the prosecution* 

The Coi#/t said, that the road, which ran to the betrch, had been 
wa^d away and destroyed by natural causes without the fault of anj 
body, and that tlie liability to repair no longer existed. The Defen- 
dants were therefore eutitled to judgment, and an application for tbe 
60M8 of tbe prosecution was refused on tbu ground of want of jnris- 
dictioB* 



regtna V Green. Feb. 11, 1854* 

IUDtCTMENT FOR EMBEZZLING AGAINST BAILIFF. -— OBTAUniTG 
MOXET UNDER FALSE PRETENCES. 

The pro$ecutor*s bailiff yuiho smb in the IvabU ofrecdwng and 
paying moneys, had overcharged certain payments to 
litborers and brought in the prosecutor his debtor to an 
amount tchwh he had paid. Held, that an indictment 
fcould not lie for embezzlement but for obtaining moneys 
by false pretences. 

This was an indictment for embe^alement against the prisoner, who 
ivas bailitf of the prosecutor, and was in that capacity in tbe habit, of 
receiving and paying moneys, and it appeared that be had overcharged 
in his accounts cert;iia payments to. harvest laborers amounting to 
1/; 7s.,; bringing in the prosecutor as bis debtor for 21. odd, which 
be had. paid. The prisoner was found guilty on the trial at ihe Gloa- 
eester Sessions, sohject to the point reserved, whether the offence 
amounted to embezzlement. 

Tozer for the prisoner. 

The Cn0ir#i said* that the prisoner should have been indicted for ob- 
taining money by bise pretenceS| and ibe conviction was accordiogfy 
qnasbed* 
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MONTRKAXf COURT H0U8B TAX. 

This imjiiftifiable tax iMftbMii the subject of so mnch dtscossion 
alratdfy tlwt ft vmj appear almost too late for vs aniin to touch upon 
it ; but lately we met with a speech of Lord Brougbam^s io the 
House of Lords relative to a similar tax in England, which appeared 
to us to be so thorough and excelleikt an expoaitioD of tbe absurditj of 
all such taxes, that we eaunot refrain firom giymg the foliowing extract* 
His Iiordidnp said. 

** It would be superfluous at this time of daryin the latter half of the 
19th ceaturj, to enter ioto arguments to show the utter bjustiee and 
unpolic J of anj taxes whatever on law proceedings* Sixtj jeare ago 
JMr. Bentham had demonstrated their entire and monstrous absurdity 
amd iniquitjr. 

^ How would anj one hear the proposition that a tax should be im- 
posed, wUeh a particubr portion of tbe communitj-^^so many thousands, 
. or tens of thousands, — sliouid alooe paj for the benefit of tbe whole ? 
Yet that was the proposition of those who said that the suitors in the 
Count/ Courts should singly pay a tax the use of which was beneficial 
to the whole community, — ^that use being tbe administration of public 
justice, a matter manifestly for the benefit, not simply of the individuals 
immediately concerned, but of the entire body of the nation. You 
aingle out a certain number of her Majesty^s subjects, say 100,000 
persons, or whatever tbe number representing the suiters in the County 
Courts might be, and you say that these 100,000 persons sfaoidd pay 
the entire taxation imposed on the administratiott of justice, which is a 
thing concerning the entire community, the community accordingljr 
deriving the full use of that benefit which the 100,000 indtyidusls are 
eompeiied singly to pay for — compelled, that was to say, because in 
tbe assertion of a right, or in the repelling of a wrong, they resolved to 
put ioto operation that justice tlie admiitistration of which, in their 
case, served to benefit all th« rest of tbe community, who ret were 
permitted to avail themselves of that benefit without contributiif to 
pay for it. Nor was even this the worst feature of the abuse $ for the 
persons who were thus mulcted by tbe State were precisely those who, 
from the very operation of th suit in respect to which they were mule- 
ted, were least able to bear additional burdens. At the verj moment 
when ail the other expenses of a suit were, perhaps weighing down a 
man — the professional charges, tbe cost of evideoee, and similar neces^ 
sary outlay — down came the Treasurer vrith a demand, by way of tax, 
exceeding in amount, not improbably— >the whole of the charges for 
professional skill and labour. It was not enot^b that the suitor should 



39 

Cjr for the ikill, or tho wvil of skill, — tiitt be iboold fKjwB Ae rcgtt- 
r tnd Eurlj undenlood oxpentep of Im« easo tad ita coaootjueacct. 
Tbo Goyerament most at that momeot orerwheloi bim wiih a moD- 
ateonatax* 

^ There waa vmh tatkjoat now of tlie'defenceaof Ihecomitrj— 
ao4 heaTOD forbid a atooe should be left imtumed to render Cbem cooi- 
plete !*-bat bow would a propoaitioo be iwcwed for eaating on tbe 
frontierj or tbe aontbem coast, — 8a]r, the whole bordeo of tbeae defeo- 
cea, leaving the inland eoontiet free from anjr contribution to Ae ob- 
ject t-*-for makiogt in other worda, tb^ aootbern conntiea bear the 
whole coaat of oor nilitia, and our armj, our naTji and oarcoaat-goard, 
on the plea tiuit thcjr wodd imniediatelj benefit most bj tbe protection f 
Such a propositioii would not be endured for a ooment ; yet thia was 
tiM rwj tniogi in another but not lea mooatroos manner 5 that you 
were now doing with tbe aoitora in County Courta* ^^7 mderwent 
the expenacy the haraaamenty the Texation, the rbk of litigatioa, bjr 
which the whole country mediatr|jr benefited^ and for that reaaon ibty 
were made aingly to bear a heaiy burden of taxatibn beaid^ — a bur- 
den which 9perated not mereir aa a burden 00 tbe aoitors for juatiee, 
but aa an obatmction to the adminiairation of juatiee kaelf. 

^' Let him put a caae to hia noble friend oppoaite. Suppoae-— which 
heaTen forfend I— « riot ahouid happen in m part of the town whtcb 
he honoured with hb abode, or that nre ahould be attempted to be act 
to hu mamfiooy and that he should have occasion to call in the aid of 
the ciri) power, and ih»n of tbe military force, to aave hia proj[wrtjr, hia 
lite, from deitruction — ^bow would be, when the object had been hap* 
pilj ao eSected, reliah die intimation that hia property, his life periiape, 
MtTing been ao preaerved by the police and the soldiery, he muat pay 
the bui of the police for attending, and of tbe military for attending t 
He would reply, that be paid hia raare, aaa member of the commnmlr, 
of those taxea by which both police and military were maintained^ ro 
common with otl^r purposes^ for the protection of the subjects general- 
ly ; and he would protest that it would be very bard upon him, m addi- 
tion, to all the alarm and anxiety, and perhaps loss be had undergone, to 
pay all the. cost of the force which had been called in for his protection 
aa one of those aubk^ctB. Yet that waa a parallel case with the case 
of the auitor in tbe County Court Tbe noble lord, on this suppoaitioo, 
woald bave to pay, not oply for the military and police who had aided 
bim in bis partiei^ need, but for military and police with whom be 
had nothing to do, and of whom be had thought hnnaelf quit on paying 
hia quota,, aa one of the community, to tbm maintenance. So the 
County Coort auitor had to pay, not only for the Judge and the clerk, 
and the bailiCT, and what not of the court in which his case was heard, 
but he had to nay a heavv tax for County Courta in aH parts of tbe 
eountiY^ with which be hao nothing to do* 

"* The accesa of anitpra to tbe County Conrti waa obatrueted by tbe 
feea which were levied upon them, and the money thus extracted or ex- 
torted, waa applied to defray tbe aalariea of Judgea and to provide die 
buildings in which auita were investigated. He conceived that it waa 
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the boimden doty of a Govermncnt to provide for the tdmimstration of 
jittdee and to place the expeoaea of that adfldnialratioii of JuatiiBe upon 
the eommimitr at large, ioatead of atiowisg it to fall upon aaitora who 
could in afford the pajment. The Govemment ooght not to aggravate 
the weight which the bare fact of beiog auitors imposed upon men in 
SQch a poaition, but tbej should throw the charge of providing for the 
admiDisti-ation of juatice upon the communitj at larffe, because it was 
the dutj of the Government to afford its subjects fuu protection in re- 
turn for the allegtanee exacted from them. He might be told diat the 
plaintiff T«cover^ the amount of the fees if the defendant could paf 
them, but in two out of three cases the defendant was nnahle even to 
pajr the court fees. At the verf moment when a man miffbt, by va* 
rious accidents or misadventures, or by the pettifogging, cbieaneiyi or 
dishonesty, or malpractices of others, be suffering the greatest loss, 
what did the Exchequer do T Why, the moment when &e suitor was 
complaining of the dishonest of one party and the insolvency of another 
was the very time chosen by the Grovemment tor pouncmg upon him, 
aod subjecting him to still greater exactions, sharing, as it were, with 
knaves the fnats of their dishonesty. This system reminded him of 
the story of a certain man who * fell among thieves*'^ A person who 
appeared to be passing accidentally found him tyfaig exhausted upon 
the ground, and inquired, in syropathismg tones, 'Pray what is the 
matter with von, sir V * Oh,' was the reply, ' a vilhain has run off with 
my purse and my hat.* < Why,' asked the fiibe Samaritan,^ * are you 
quite exhausted V * Yes, almost entirely.' * Try, canit you move a 
little V * No, I cannot stir.' * Oh, then, if that is the case^ said the 
interrogator, ' Fll take ;^our wig/' Now, that was just the conduct of 
the Govemment in this instance. They found the suitor plundered by 
the malpractices or insolvency of others, and they said to him-*at the 
time he could least afford it— ^ Come, pay these fees ; they are only 
3/ lis 84. ; it is true that in the Court of Queen's Bench the same 
fees are only \1$^ but they are 3/. lis. 8c(«, here and-you must pay." 
His Lordship then proceeded to show that the tax of which he com'- 
plained, amounted in many instances to 30 per cent on the sums re- 
eovered, and 17 per cent on the sums sqed for. Here we have not to 
complain of so heavy a burden ; but the object for which our tax b 
raised, is even more objectionable than that complained of by liiord 
Brougham* Here, a person who has been so unfortunate as to go to 
law, is subjected not only to pay a tax for the building in which his 
case has been heard, and bis papers kept safe, but he is also obliged 
to pay for the accommodation, necessary for the trial of every maliiac* 
tor who h brought to justice, and for bis safe keeping while the trial is 
iMng proceeded with. Now allowing for the sake of argument, that 
the litigants in civil cases, during the next ten vears should pay for the 
accommodation of the Courts of Justice, for three or four generations 
to come, by what rule should they also be condenioed to p»)y for the 
bousing of the Criminal Courts 1 It may be said il.st this part of the 
grievance is not worth mentioning ; btit that is a mistake. Wi ven* 
ture to assert Uiat the additional accommodation necesiP^y (or the 
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crimiiNJ )mawmf adds at leut one third to tbo espcsat of Oo bmMiiig 
now m tbo €oorse of erectiott* Bot it t» unDoeoMrj to dii*oB loi^ger 
OB t Mbjeet that b lo limplo* Tbt broad principle^ tkat tho geaenl. 
adminntratioii of joatica abmild ba aMdiiUio«& attba paUie aspfa«e» 
appcara to aa to ba iaaaaaibbia. 



cointT Of ausair'a bbhch* — octobku tsbm. 

In a prtvioua auBibar of this Joaraal wa gavt a detallad ac- 
eoaot of oartaio mifiondarstandioga batwean tbe laamed Jodcaa viio 
preodad at tha Crimioal Tano held in tba month of Biaitb faat, and 
tha laaniad Qnaao's Couaael who oeonpiad for tha crown, and wUab 
resttltad in a rula for contawpt taken bj tba Court agaioat Mr. DrtaeoBy 
retumabia on tha lat day of thia term. Of tha faati from which theaa 
misoadarataodinffa aroae, it h not naeeeeaiy for oa noa^lo speak, aa we 
have alraadj lomeiantij expresaed our fiewa on tba JHuhjact ; but Hm^ 
ia one poiBt, nanaljr tbe legality of this ruie^ with respaot to which we 
deferred speaUof; ao long as it ivaa stil) paoding, but it \maf now ad« 
jadicatiad npon, wa hare ao hesitation in ^f ing expi^isioo to tha mwn 
we have from the first entertained with respect to it* 

Before procaediog to misvte details it will ha well first to astab^ 
lish what a contempt ia*— tbe diSerant kinds of contempt^-and tbe pro» 
cednra nsualij adopted in punishing these ofiacces. 

Within the wfada range of ^nmiaal law there ia no ofienee more 
undefined than that of contempt. A craatore of the cemmoo 
law, almost neeassarily eoeral with Coarts of Jastica, whteh it protecta, 
ft never haa, in Enghod, been subjected to legislatire restraint. The 
power to^dnf whieb Teala in ererj jadge of tbe land, from Ae Dos*pro« 
fessiasal Jnayce of tha Peace up to tbe Chief Justice of the Court of 
Qnaan's Bench, is aa wild and as unrestrained^ save by usage, as it was 
ia tha daya of our Saaon ancestors* It» therefora, becomes a matter 
of very great importance to know what the natnra of this power, so 
widely spread and aalimited is, and by what usages it baa been kept in 
check, ao that a meana for the efficient worldog of institntiona craatod. 
for the protection of society may not, aoobserred, be turned to the op- 
preasien of indiTidoals. To lake then fte dafimtion giran of ftb offence, 
according to the spirit of tbe best authors who barn treated of it, it ia : 
«0sy ocCoyiaftiAa per$»H openiif intsitu or rmisU ik$ poteen cf a 
Cmrt iflHSisim or if Urn Judgeit ^ghopmtide Ifcenr, or ssAadb jrfmis- 
If tends to toroau a wmversai disrapett of tkobr auHkarkv* 

This ofienee, for the ptarpoaea of this inquiry, amy ha dtfided into 
two kinds : contempts cccamitted oiK of (he presence of the Court ; 
and contempts fade ouruB, or those of which &e Court baa occniar 
testimony* 

The procedore in ^ former of these kinds of contempt is, as soon 

* It wiwld iieom thst ths Sapsrior Courts 4o not hold that the Setsions bate 
a rirht to impriooD for «onteiDpt tor a loiM»r ported than the time oT their tittiiigt. 
Y. OiekisMn's Gulds, 9S k 100, (TaUburd*f sd.) 



«« tbe oanunisflioo of tbt ofi^noo is lnoc|^ witliiii,.ttMs(itieei>r tbe 
Courti bj atSdaTit or otberwisei either to oMire. a nde oa tbe partf 
c4Mafil«iied of to shew caase wl^ aa atti«lniiiii iboHld not want 
against bim to bring faini before tbe Court to aaswer Ae alleged con* 
teaipty or if a Teiy neiaoin oooi at onee to iwie Htm attaclunent^ Upon 
iba pwtjr being before tbe Coorty 2y attadmenif be is thea fomishefl 
with intenrogatories touching bis cr]iiiiBaIit|rf and if bis aaswers are 
4Btratghtforward and plear, be is usoally dismiased | but it ia coapetent 
to tM Court, if unsatisfied with tbe anaureniy tonraeeed (o take aacb 
otber evidenee ia tke matter aa it shall see fit. Tnea follows jodgflMut 
aceoflnpanied with such punishmeat as the Court shall thiidc fit to inqpose. 

The proeedure in contempts of the second kind is naturally simpler, 
and more expeditious. Immediately oil the contempt beiag committed 
it tt the dotjr of Che Judge obserfiaff it to put it of reeord, and there- 
npon the Court mar at once proceed to punish die oCeader.* 

In referring to tae rule it is clear that the eoatempty if coBtaaipt it 
"eao 'be ealledf of wfaicb Mr. Driscoll was ai^icasea was one of tbe 
aeeoad elass-s but what was the proeeduret Oa Ae 27tii day of 
March the oiBfeoee is aHeged to baye taken place, aed Mr. Justice 
Bolland left the Bench toitkout expUmotion,, No reoord was ffiade, 
the Court undisturbed coatfnued its sittinr, aad it was oaljr on tbe f ItAT 
day of April, a IbKnigfat after the commia2oa of tbe alleged offeaee, that 
Mr. DriacoU had notice of the proceediog to be taken agalast bim. 

It is uaneceasary for us to enlarge on the «itrafagaace of saeh a 
procedure. The commoa aease of ijl men vid at onee suggest timt if 
<7oart8 of Jasliee are aot uader the necessity of taking eognixaoce 
immediatelji^ of contempts which take place in then" presencor 
theii tbcT mav defer to do so, not only for a day or a foita%ht aa in 
Mf • Dnacoll^a case, but for any time they ptease, and if ao, tkeo oe 
laaa will dare net Us foot within their preeinctSy fin* at no moment 
«oald be feel eertaia be was safe from tbe viadielife mmcoastraetiens 
«f some Tengelnl jai%c, wbo might choose to oonTort some past es:*- 
p wa s i O B , iatmf reted by a present kmk, into a eoatempt. 

Tbe law of "contempts, whenaot cbeckadaad keptm reaabnable 
iMHmda by the wisdom and moderation of Ei^^lisb Judges, baa been 
fooad, m eome of the States of the neighboariog Eepublic, to be-so 
dangorous to liberty that it has been defined vj Statute as trtber 
o&aees. We hope thattbe irapnidence of Ae Courts here may 
sot force us to foHow diis example ; btttweeasaot shut our eyes to the 
evib ISorfy to arise from the perpetration of sodh nets of injustice as 
those directed against Mr. I^roll, nor are we disposed to say that If 
repeated and penisted in^ we ehould not be ineUaed to ehooae'the lea- 
ser of two great evils and recommend that the law of contempt should 
be subjected to statutary interference. 



• We h&va drawn thb rtaail of tbe proceduro in esMt of eooleflipt ftoai to 
«ian| •onrom, and the faiformaikMi ii ao tetttered hi ths books, wa liAie eoo«ih«d 
fthal it if ffl^potsible to «▼« exact refei«aoet ; but our reitdani wiU fiml our utate* 
jfaeais MifisiQrted bj thelbUowifijg; aolhors j 4 Blacfritoae, 2B9-d, HawldaBi 273 



17vfcrtMile M fka prwidmt <tf M Tem mjt be eowdered^ 
wt, kevrtfcr. e«Ml« omelf ts with tbe idem that the Tietory gUM4 
bylfce BeMi orer bw ted eonneB lewe, wee met Mflideatly deeuiTc 
th iaeite the jedidel proaeeelon leee egeiM to tempt pdi- 
Ke Mtitaoe with eootter sileh flagrant act of Ijraflnj* BjataaSkre 
•oufd not flul to percehre tiiat ^ karned aather of the role was oalj 
too weO pleaaed to alip it ' throi^ wkhoMt exactiog BIr. DriacolPa 
oath, thereb/ aatia^g bimaeK with bo better endtsce thaa that 
eeatahMd ia the "^ ?ieleBt,*^ « aacaDedfor^aad'* laaeeBilj diaelaiaer^ 
of laattem« 



uTnraeroH^ mohtblt law kaoasirs, kbw tous. 

We hafe reoeiTed the Airal aaaaber of this paUication« It eoataiaa 
the teports of Avi^ eaaee eecided m the ^earti of Tarieas of the 
UniM States. 'At pablteatioa ii well got up, aad the eaaea 
tepo^led ia it are geoeraily of praetieal atihtj, eompriaiig insoraace, 
paleat law, railimy^oorporatioi^ crifiBiaal aad nereantile law ^aaes. 

la the nnadier before oa we aotice, copied £pom 3 ladiaaa Re tw» 
eaeea iaTCJTtag the bw of part perfimaoce of eoatract. Thqr are 
headed Ihaa x ** Where A. agreea to do a apecified tbiag, for. which ft 
is to ladBe a apaeified eonpenaatioaf aad A. oAj perfonaa hia cootmcl 
ia part; he bm/ reeorer foi each part perfonnaoee jmv rata^ aehject ta 
the dedactMT of apeeial dam^a canaed bj hia defaalt* These caeee 
were aJoaple aMinia of aaaumpsit, thearii the partiea had made their 
<< writtea eeatractk^ ^ The defeodaat/' (it was said by the Jiid«e i» 
oae of the eaeea,) ^is aaswerable to the amooat wfaerebjr he is 
** heaefilad oa ea iaq^ied pnoniise to pay for the ?ahie he has reeeiTed,. 
** thoagb aoaetieii eaa he aiaiataiaed oa the special coatiact. The 
^ piaiatiff is eieaity ia da&alt ia aot baviag eeinaleted his coatrsct ia 
^ the tine and aaaaaer apeeified ; and, therefore, be does uH being his 
^ aetioaoii the a g r ee a a e a ty bat relies oa a geoeval eooat fcr woilc and 
^ laber.'* 

We kaow that jadgcs aad writers have held like dostrioeS|-^yet we 
hare aeter beea able to approve theis. We consider then radically 
aasooad* The coirtract exeeatofy, we would make Plaintiff deckre 
apeeialiy. The defiaadaofa contract is to pay upon the works bein^ 
peifcetlir cxecttled aad fiaished* XJpoa the principal point k the two 
eases merred to the best law is to be found ui Kent's Coiam*, Vol« 2^ 
p, 509, mA editioiL ** With respect^ (says Kent) *< to (art per- 
^ fonaeace of an anlire contract for the sale aod delivery of persoaal 
^ property of a gsTcn oaantity at a speeded pnee aad tiaui, or for the 
" performance of eertaia labor and service^ a dcKreiy of a less quantity 
^ than that agreed on, or a refiual or enissioik to perform the entire 
^ labor or serfiee^ witiioat any act or coosent of the party, will Roi 
** entitle the party who has delirered in {Hirt, or perlbrmed in parl^ to 
** recoirer any oempensstioafor the j^eods ss^icK mxit boon dehv^red^cr 
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^ tke jMrriee wU^ Im Keen p«rfonBe4. Tb< enfire D€?ip fa rui iiw c ii a 
^ ooo£tioB praeedent to tlw pajuMit of die |iricet ea^ the i^oiirtf cmh 
'^ not tbsolfe men frmo their i4;el engagemeBtty or inake tontreeU for 
^ them.^ 

PatUer, Looigei No. 4(M» seeOis to be of like opinion m JCnit. In 
Lower Canada it wonld, probablf , be held that the condition {n^eeedent 
precluded action* It is said that thia is hard ; but we say do. En- 
gagementt ought to be enforced. If a contractor be content to make 
nis legal engagement in a particdar way, ufhen ha miifiii have made 
it tnoisy oAeTf let him bear the eonaeqaencea. In any contract for 
worka to be done the ease naj be provided for of part only of the 
iNTorka being done ; anddie remuneralion to be made to the contractor, in 
nnch caae, may be rmlated. While there ia such freedom, we confesa 
that we cannot see tM propriety, &i a legal point of riew, of ooosider- 
iDg the nde atom that in eotve contnct^iuy for work, the entire per- 
formance ia a con&ion precedent. 



(Frwn tike Londm Legd Aii^enmr.) 
MjBKom oy Tan latb jlobp dsiimak. 

Lord Denoan was the aoa of Dr. Dewnan, an eminent pbyaieian in 
London. His mother was an aunt of Sir Benjamin Brodie. He was 
bom on the S3rd Jidr, 1779. One of his aistara married Sir Biehard 
Oofty and the other Dr. Baillioi the two leading plmiciaaa of their tkne. 
Thonms DeiMma went to PalgraTe School, near Dim, in the county fif 
Norfolk, then eoperintanded by the edebrMed tixu Bnrhauld, and her 
fKsrtaguished scholar often mention^ Aat ** he had received (rota that 
nceoQiplished lady the mdimenia of iastaction and the first lestona oi 
discipime.*' From thence he proceeded to JBton, at which endneut 
nchoel he remained aemral years, nntii ha entered St. John's Col* 
kge, Candiri^l^ where he gniduated in 1800. 

In 1806, he was calM to the Bar by the Honourable Society of 
Lineok^a Inn, paetieed at the Common Law Bar, and ackcled the 
Midland Circuit for his career at the iksuaes. Before his call to the 
Bar he married the daughter of the Rot. Richard Verers. Whiht at 
the Junior Bar, he was mach esteemed as an arbitrator and we recol- 
lect aeferal important raferencea before hidi.* 

^OnaafthMBwasofaoastrtOfdlaary^aracter. TbepiwBimofalraderfifthe 
City of London had beeo boraed down, and it trat tospsdad tknl tha 0re wait noi 
neodental, aadtiiattlwvslnaof tfaep^ioper^wtfteifeoraMiaflly Hwawi 

w«i triad for amoa, the ounlthoMMit for whteh was then MrtaiB dMth. lie wee ee* 
quilted, became baokrup\ and Iiib awigiieee broiig;fat an aetioa agaiart the innr 
anee coBpaoy. On the iM eonung ooy Lord CUh Jmtke Qibhs edfiMd a re<t>r- 
•noe, and Mr. Dennan was choien arbitrator. After mamraai ttaetinge be felt 
eompelled to decide agahiet the claim. 
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Mt. Ommui ttponMd dw prioeipkt of dM fPMl Whif fmtWt uA 
cftftced PitfliMPiBt for tto boroogb of WarslMdnj tt th* mcnJ dee- 
tion tf 1818. Jb tbe fellowiog vmr U wtt deeted for ifottnglitM, 
fW wUek pheo be cootnraed to nCi to tbe greet eetfafeelkNi of Im eon- 
ilileeel^ latil he beetioe Chief Jvitice. Ib IWIiiflwet he wendj 
eopperled fterertl riferms is the Lew. ee wefl tat tte renofal of 
tb«wendie edaiobtritkNi of josliee h the CMI Covti, eiiilhe 
nhigalioii of the eeforitiee of tbe Criminil Lew, He wu ebo omuH 
fiUlx dkliBg^ahed h the greet cooteel for fte aboStioD of Shferjr. 

la the jotf 1820, tbe tml of (^leen CuoliDe eelM ftrdi tB bb ho- 
merifo ml Hg/aSM ek>qiiefiee. Mr. Broogbeei wu appomted her 
M^eehr*e Attoniej-Geiieral end Mr» Deemea her Sdlmor-GeMml. 
The dMiftgeialied ebOit/ ibowD bj Mr. DeoMD b that edehrated 
" ly noNO him - " - 



trbl, noNd him higUj in the estiaiatba of the pobBe for hb mortl 
€Oiinit» aad aobeo&g finaaeie. The Je^gowat, as well as lae! wbieh 
marked hb advocaej, moil hare eewatbOy coatribated to die bsae of 
that great qoectiua. Bat^ ee m%ht be expected, thb oppontioii to tbe 
feelbn of the Knig aad hb powerfol aibbtiy, pbeed a barrier ageinst 
Mr. Deaniaa*e paraeipating to the hoaoare of hb profeeeioBi to which 
hb taleabaad staadiog at the Bar eatitled him. 

In the jeer ISM/howeTeri ttie Citj of Loadoa, bmaj of whose 
kadbg oMmben had takeaan eetire part beepportof theQeeeo^ap- 
poiated Mr. Deamea to the ofice pf, Coamioa Seijeeatf 

Atleagth, howerer^ia ISSiS/wbea Lord Ljadhant firet beceme 
Lord Chaaeellori to the credit of that dietiagabbed hwjer aad statei- 
HMtiy the berrier was remoredi aad Mr. Deaama foeeitad a pateat of 
ptaeedeace* 

la 1880, whea Earl Oref became Prime BOuater, Sir Thoiaae 
Deaama wee aromoted to the ofice of AttoiMr^Geoeral, which he 
held dariag the debatee oa the Reform Bill. Wbibt he ftted tbe 
ofice of ihpst hae adviser of the Crowa, aa applbalieii was omde to io- 
eorpoMe the membere of the f^aw leatitiitjony aad to Mm aad Lord 
Broaghem-^^ea the liord ChaaceBor-^that Boefety b hidebted tor 
tba Rberd great of iti'ebarter. 

la NofHabef, f88S, Qp<m the death of LordTeaterdea^eir r^^ 
Oeamaa wes appoiBted Chief Jastice oftheCmat of QiMo^i Beach, 
aad racetTed the hoaoar of the peerage ia 1884. 

Wa dMo it aaaeeessaijr m tiieae pages t<> eater mto the ccosidera* 
tioa of the eiaet reek io which Lord Deaoiaa shoaMI be pbeed aatoagst 
the emiaeat Ifm Priui advocates of hb dav aad geaeratioai such aa 
Lord AUager ;•— aor of the statioo he shoald oecapy as a PaHiament^ 
orater, amoagst mea like Lord Broaghaaa {--Hior bdead shaU wa 
oompare him with the jadiciai ch^s who preceded ban oa the Bench, 
oc the emfaieat perfeoaage who succeeded bim. Oar dufj rather leada 
ns to oo aa i der hM qaaliaeatioas as a constitutioaal Jadge and a Legis- 
btor. 

t Mf. Aiasraiaii fToMf ( not WiMlnHm, «• tUted ki ta« 7lsi(<^ ) Um flUlier of 
ilM prsisiii ?lea-C!ianeellor, lodk e laiy piomiaeet part In Oat aBcnorable afkir. 
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It u one of tlift aiifAiitagin of ft plurali^ of Jadgos ortr the *^ singie 
soalednesi'* which Jarany Bonthftm preforred, that wUlit loeh learnad 
and exceUent Judcea as Baylcj, Hobt^yd^ Hada!, and others maj be 
perfect naatera otlhe ahtrasa ndes and techaicalities of the profiissioo, 
there are soeh men as Mansfield, Stcmi^, a^ Denmafi,' who eonaider 
the geaeral prioeiples of Jarispnideoee, and^ wh«t« it can he done, safe* 
\j aSapt them to the chai»r and ezigeneies of sodety* A man may 
be a wise and eiceBent Judge, thottth not an acute special pleader i 
and in these days a profoond Knowledge of the ancient and wtf parts 
of our laws is not so essentia! as it was in the time of Lord Eldoa and 
JjKori Tenterden* 

We jjfadl J eitrae* from the able colttmns of The ZVwes, the fo^* 
lowing indicia] character of Lord Denman v^** Am a Jndgs no man eter 
took a loftier view of ita duties to society. To quote but one eiemple : 
— the conduct of the Court in the difficult case of Siockdatp t. Judn- 
uird, when it was directlf emailed by one branch of the Legisbtture^is 
a memorable instance of the ezereice of that constitutional power which 
eaaUes onr Judges to interpose the authwri^ of the taw agahst the ar- 
bitrary] ^ ■ ^'-"^ ' ». . •- • -i^f I -■ -- 

combat 




cUnot* said Lord Denman, b giving judgma 
ter upon an inquiiy which may leaa to mf dtffsring from that great and 
powerful assembly (the House of Commons). But, wben one of my 
felloW'SohjeetB presents himself hetoft me !n this Court demanding jus- 
tice for an lujuiy, it Is not at mr option to grant or to withhold reSresi* 
I ani bound to offer it to him» if the law declares him intided to it« 
Fsrliaflsent is aid to be supreme. I must ftilly acknowledge its supra* 
macy*. It follows then, that nrither branch of it is supreme when act* 
inc by ttadf.' In thttm iew words, and in the judicial power fd 
enforciiu; that truth, lies the supreme guardianship of the liberties of 
England* 

^ Lord Denman Irred tiie life of a reformer of abuses, and an enemy 
of all that m his jud^poent clouded the honour or impaired the public 
utility of our institutioos. His hatred of Negro SlaTery in erery form 
rose to a passion, &r he stood armed against cruelty and iojustiee, and 
in the wretehed fiite of kidaapped Afrtcans and degraded slaves, he bo* 
held the united and aecumulated evib and wrongs which have mostde* 

ded humanity and pro&ned religion. H^ powerfully cootributf»d to 
urtheianee of those reforms M the Criminia! Law which Sir Samuel 
BoraiDy had commenced, and which Iiord Denman brought to the test of 
Us own judicial esperience. To the cause of toferation and freedom 
within the boundaries of law, he at all times gave his hearty support, 
and in all the undertakings set on toot in our day for more extended 
popular education, for the diffusion of uieful knowledge, for the refonn* 
atbn of criminal offenders, and for other acts of enlightened charity he 
readilv bore his part*** 

^ For 18 years he filled the honoured seat of the Chief Justice of 
England, and, if any men excelled him by the vivacity of their genius 
or the acuteness of their intellect, none certainly surpassed, or perhaps 
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•({oalled him, io the moral durnitj which gaire an appropriata and addi- 
tKNial lustre to his olEce. The personal aspect and OQtvrard bearing 
of TiOrd Denman io the administration of justice, were strooflj 
impressed with those moral qualities which he displared in all the datiea 
of life, and we cannot but bear testimony to his nnflmching rectitude of 
purpose, his love of truth, liis sinceritj and simplicitf of cnracter* His 
ei(treme benevolence and humanitj were the fittest ornaments of the 
chief legal guardian of the public morals, and these qualities deserve to 
confer lasti^ honour upon his name." 

'* His closing jears, though aflSicted with severe iDnesB, were serene- 
\j devoted to that eontemplatiou which is the worthiest termination of 
human life-— to those acts of kindness which endear the meroorj of the 
departed — ^aod to the exercises of religion which anticipate the final 
change. We rank him not with the greatest, but with the worthiest 
of our contemporaries, and the life be led affords^ in our judgment, a 
better example to those who fdlow him than that of more eager and 
impetuous aspirants after power and fame.^ 

Hu lordship resigned his high oflBce in 1850, and died at Stoke AI- 
banv, io Northamponshire, on the 92nd Sentember last, aged 75. 

An admirable bust of his lordship by Mr. Christiimher Moore, has 
been placed in the Hall of the Incorporated Law Society. 

We have availed ourselves in this memoir of some of the eloquent 
pasnges which appeared in 2%e Times* The biogrmphijsal facts stat- 
ed in that journal are remarkably accurate, except on two or three 
points. It seems not to have been bowfi to the writer that y^nng 
Denman, after leaving Mrs. Barbauld's scliool, went to Eton for many 
years. There is also a mistake in describing the hdiea who married 
Sir Richard Croft and Dr. Baillie as the sisters of Dr. Denman (the 
fieither of the Chief Justice). They were his daughters, sisters ofllord 
Denman. 



DnmUCT or THBX8 nivBBd. 

We learn from the daily papers, that Threo Rlvere has bad the 
honor of being chosen as ^e scene of the first human sacrifice that 
has been offered up to appease the outraged majesty of the law for the 
last fifteen years in Lower Canada. ' On Fridav, the 8rd February, 
Theberge was executed for the murder of Madame Gauthier, and it 
must be gratifying to the eulogists of the death penalty to learn, that 
an immense concourse of people was assembled on the occasion to nfo-' 
fit by tiie mora] lesson, which ii is the principal object of this mooe of 
chastisement, to inculcate. We cannot, however, but laud the diacre^ 
tion of our daily contemporaries in not indalriug the prurient curiosity 
of, probably, a great portion of their readers in the fullest details ofth^ 
confession^ last speech and dying words of this eriminal hero, accord- 
ing to the usual practice on such oeeasions. 
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PERIODICALS. 

• • • # * 

Since the •ppetnace of ovr last nomberi we bare reeesFed ieFtnil 
Dombera of LifiMBitmi'* Mon^jr Law Jotirnal^ New York, tbe last 
number of wfaieh (l^o. xt.) eontaiua a loog artieie against the Usury 
Laws. It is the Ofiinfon of tbe learned editor^ that the operation of 
the Usnry Laws in tbe State of New York baa bad for many years a 
prejodtoial efleet upon its ooromereial moremeuU ; tbna addh^ another 
xestimoBy to the bad policy of keeping op this nonatiiral restriction on 
tbe circulation of money. We hope soon to nee disappear tbe last shred 
of tbe Usitfj Laws wi& which we are still tronUed in this Pk^vince. 

We have ahto duly Teceived the American Jonroal of Insanity, 
Tltica, the Montreal Medical Chronicle and the Law Beportf r^ Boa* 
ton. Each nmnber of the Law Reporter eontaina hotet to one or two 
leadfaig caaea, eardMy copied from Entlish RepOrti, m wbieb stndeats 
of criminal law will find a great deal of interesting and>neefoi in- 
fiinnation. 



(From Lmdon Legal Advertiter*) 

CBOWK CASES KESERVSD. 

RBf^ Y. HeufgiU^ clerk.; Feb. 11^ 185A* 

GoifTtOTJOn FOR OBTAJMINO M0IIB7 UITBKR VAtSB PRRTBNCB OP 
^ OitOJiR.''— WHSRS ▲ ^' UBTTBR^ HAD BRBIf PRBTSNnxiO. 

OnikB tfial of. am iniiUm^fU agamsija curate far faiseiyprt* 
Undinghehadrec^hed an^arikt^fra^ 
the paymeni qfhie martifr's saiartf^jand upon whiA he 

had ^kaineHSt*f U (appeared that he had^Utied he had 
reeeifed a ^ tetter^ from hie vibar for sudikptirpot^. The 

ooi¥Mtion woe coftfirmed. 

This wan an indictment against tbe Corato of Crofloni Tttchfield 
for lUsely pretaRdin| to a Mr. Waltera thatbo had receifedah order 
fihom Us iriosr on a Mr. Layton, for the paynijBnt cl hb qmirter'a salary 
amoantiiig to iUKty from wr. Walteni. It appeared on tbe trial at 
the Hanfpshire Quarter SefiaiDns, that the prisoner had stated he had 
f eeeived a ktter from his vicar reqnestiog Mr. Xmfton to p^ the 25/*, 
and that he had called on Mr. Laytoo who was ill| and said he should 
therefore be obliged to Mr. Walters to let bim bare, the menay-r- 
whereupon he had obtained 15/. The prisoner had received no latter, 
nor wan any salary dee, and he was convicted^ subject to e point reser- 
ved whether the Tariaaoe was fittal. 

p. Saundeff ftir jfriaoaer. 

The CVnwa aaid^ that the connetiott most be afBrtnod. 
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RegitM r. Carli9h ofid anatk0r. April 29, 1854 
wmormmHT^-'^AMMM MonutBiiTATionu 

imctdbyhimamdti^.dkernHmmrCn$otdb$aleamm 
tg fabdy rBpnmniing thBkarm tobgmuotmdpomdtkai 
B.hadeonm^fiay wUitfirVtl. AammeHonfarsudk 

R anwtrvd from Ow iadirtom 
to Ike priMmer Brown for BU^hfOt tfaftt bo uid die odwrpritooer Ow* 
Me ma iaAiced Mr. Simpion to take a km warn hj hktfy r^reaeot- 
inr the bone to be vnaoinidy and tbat Browii had io coBieqneaoe aoM 
it nir 27/. The p riioaeri were coD?icted. 

Wkig^am BOW cootended tbe aKKctamit did not diKloae mj 
oSeocc* 

Tbe Cneit, bowoTor, beld, (bat die comrietioB aaat bo afinaed. 



Regina r. Sbnis. April 29, 1854. 

niDioncmrT ron SMBnsuBmirr* — m omit in»t nacvnrBD ao 

aaavAirr of prosbcctor. 

A pri$oner am* appainUd bf the 3tdgi$iraim miller in the 
county gaolf and wupand weekly tna pfAecommty rates. 
U tMU hie duty to take tidoke from ftrwme bring* 
ing grain to & ground, and to reoa/ee money for 
theeame* B appeared he had ground grain mikouta 
Ueket^andhadnatacoountedJbrAemommreoeioed. On 

an indictment againat Um a$ eenfont of the inhabiianttp 
or eftke derk efthe peace, Jar Ae embezgtement <fflkoier 
money: KM^that me eonmetion andd nothemftpportod. 

Tint was an indictmeot •puMt tbe DefiMidant aa aemHit of tbe ia« 
habitants of tbe couo^ of Worceater, or of Ae cleric of tbe peacoj for 
tbe embeaslement of tbeir noiiej. It appeared that tbe prbonor was 
appoiated bf the Magiftrntea nailer iaibeeoao^ pel, and was oaid 
weddj oat of tbe eounty ratei^ aod tbat It was Ma datf to take ticKols 
from periODs bringfaig grain tobe groimd aad to reeeiYe DMMiej for die 
same, and tbat be bad not aeeooated for 1000078 reoeirod for griodng 
grain taken in witbont ticket* 

Sdfeia aopport of tbe conviction. 

The Court said, that the prisoner bad taken in nain widiont ticket, 
showing bfi mtention to audce an tmpropw nse,aod for bis own benefit, 
of tbe maefaioe tntrosted to him. I& nd, bowe? er, no r^bt on behalf 
of his nnster to grind any com except sneb ns was brou^ tobim with 
a ticket, and tbe money was therefore not received on Ins maater'a ac* 
comt, and tbe eoavietion for embcfiriement nrast bo ipiasbed. 



THB LAW RBPORTER. 
JOURNAL DE JURISPRUDENCE. 



CBnCOTAL LAW. 

We are alwejs disposed to look with iayor on amaiidineetay or what 
purport to be 90, wlien appUed to aef system that is palpabi j ftiiHjr ; 
bat not so wbea it is proposed to interfere with the workinc of an !•• 
stitution so neaHj perlect as our criminal law. We are readj to admit 
that the great English Law Refonners have done something to sim* 
plify crimina] procednrey and the humble imitation now before us, in the 
former of these fiillSy* we admit, follows prettf mueh tiieir example ; 
but we are disposed to doubt whether the advantages gained bj this 
simplification will compensate for the risk of the change. Tn defence 
of Lord Campbell's last Act, (14 & 15 Y.c. 100,) it is contendedfthat 
firom the technicalities required under the old sjfstem, it was not «»- 
common fm* si guilt/ person to escape, and that a new trial did not 
sAwaya ensure conviction. This we admit, Itat it is also true timt all 
the technicalities of the M system were not always sufficient to secure 
the innocent from an incorrect verdict. We can readily believe that 
Lord CampbelPs act has not decreased convictions ; but until we are 
convinced that some system has been discovered so perfect that no 
{nabcent man can ever escape and no euilty one ever be punished, as a 
sturdy old veteran, who had unbounded faith in all military instittttionay 
once informed us was die case in Courts Martial, we shall not be dis- 
posed to look with much favor on such modifications as those pro- 
posed by Mr. Cameron. 

But however popular may be this pretended reform, there is one 
section of this Bill, which we should think would hardiv meet with mueb 
sympathy. We alhide to the 38th Section, by which it is proposed to 
enact tint ^ any person being one of Her Majesty's Oounsel, learned 
in the law m this Province^ may be a» associate Justice of any sneh. 
Cowi (Courts of Assise and Nisi Prin% Oyer, Terminer and Oenetai 
Craol Delivefy, sitting in Upper Canada) for the despatch of civil and 
criminal hossnees at any county or place, or upon anv Cirovit a Upper 
Canada, and any sach person shall and may be, and act as a Judge of 
such Courts, as fully, to all intents and purposes, as if he were dofy 
eommisaloned as one of Her Majesty's Judges of the said .Superior 
Oeurta.'' 

• Bin to amend the Orimfntl l.tw of tds Provioee. Bmu X JEt Ctnufwt* 
jteUpour omender ti cmiMolidtr k» Mb rtiaih$i mi9 crimu 4i fin^x d dM mip^ 

fumtifM d9 ntm> Mr, FtUoti. 
t y. PfsfaM to Lord Carapbell^i Acts, by C 5. <7r««Mt, E9^t ^ (Xfjjondoa^ 

ISftl. 
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In a w^ thil attj mnb«r of Qtsea't Counsel it mj pktso At 
eiecvb>o to none, mtLj b o ilagt anf of tlM Goarts of Law ia Upper 
Caoadas and tiiere oat*vote the retiuarij appointed Jadges of the laad. 

Wa eoiijato Mr* Canievan^ ere be mderalMBaelf inttniaiiBtal inpaa- 
iiag each a meaaaro, to mma aad eooaidar what wooM he the eoaae^ 
qoeaeea of an ia?ation or a new Itrf of aome niteen or tweatjr newly 
caight Qoeen*s Conoael froaa Lower Canada^ datenained to at on a 
caae perhaps ioTolvhg aa btricate question of real propertf. 

Amid this rage for kw reform, we ahe also menaced with a hill istro- 
daeed hjr the Mned proaeeutor for the Crown at G^lnroohe ; wUcb 
sarpasies nBTthiRf in the shape of Ittrialatioo we hare erar had the 
goody or raUier in fbrtaae to read. To describe It minntelj Woold Bot 
he eavjf, hot its priaopal charaetfiristic is that itendaaTonra to eosTert 
lato a felony the most innocent actiooa of ereiy man^sSfe^that it picjuiet 
guilt and leares innoceaee to he proved* As aa iasCaoce of ibn, we 
may take the 14th and 19th sections, by which it is proposed to enact 
that if a penon is aware that there is some fornd promimory note, 
letter of credit or hank note Iring in some one othia open fields, be is 
Uahle to being coonetad of felony unless he can piroTe hew it came 
ttere* It is not to he denied that, ia the localiQr in which the karned 
l^obtor has acquired his professibnal experience^ the crimes afsiost 
wmch the Bill now under our cooxideratiott is directed are o^ too 
coounon ; hut this sort of rough legislation is not found to produce the 
elbct intended, and for tbe simple reason, tiiat h? its operatiott inno- 
ceaee and gunt are so nearly allied, that fbt line of demarcatioa is lost, 
juries cannot ba go^to eontict, or public opinion to Uame them &rnoa 
coaricting. 



SOMAN LAW. 



IntrodMUtry LuUtre onthe Roman Law^ ddimred ty Fredetick 
W* Torrance^ Esquire^ in connectium uilh the Lofw FaouUu 
of mam CoUeg$, Itantreal.in the Hatt^the Court rf Ap- 
peaiSf MMtnaly on the 13A January^ 1854. 



*« Conuae si let gnndcs dotinfo ds Rone n*eUlent pee encora aceoomllee ) 
6tte lope due toiila It Um par « raboo, aprde avoir cend d^ moer pu* mw 
atttortti/'-0'Aglleile«^»CEame,l,l57« ^ « r~ 



It bATtBg been coqiiiiitttd to m^ obtrge to delir«r a course of 
Lecttires on tbo Booiaii LaW| it is fittng that X should iDtrodie* 
the mlnect wHh soch ohservitioQs as shall teod to briog it homo lo 
our BnoersUiKiinKS. By this moaoay tbo attoniioa of the hoartr wiil 
boawakeoodt and he will eater mm the eoorse with his feelings inters 
ested and his miad engaged. In pamianee of this plan the topics 
wUeh nataraUj present themsd^es for oar consideration in an feti^ 
dactory licctnre, are the national characterislics of the Ancient 
Bomaas^their natioaal pdicj — the chsracterisHot of their iasioas 
Jnrispradeoce— and the adrantages tabe derived from its atodj^ b/ the 
man of editcation and the Lawyer. 

The laws of a nation form the most instroetiTe part of its histOTT* 
If a man would lesrn much of the genins and habits of a peoplci and 
be instructed by the events of its hmory^ he should study its laws. 

There is not in the history of the world to be found a solgeot of 
more interestiag and profitable contemplation than is presented by the 
risci promas and downfidl of the Ancient Boiaan Empire^— whether 
we constoer the spece it has occupied in the civilintioa of our earihy 
during the time or itsexisteneei or the influence it has since exercised 
on Ibe growdi of modem ciYilization.. 

The extent and grandeur of the Roman Empire far exceeded that 
of any other people of antiquity. It comprehended the fairest.parts 
of the then known earth \ and so majestic were its proportions, that its 
^eatest historiaii ends Us memprabie history with the observation^ that 
its decline and 611 presents the greatest^ perhaps, and the most awful 
scene in the history of mankind.* 

It measured in breadth about 2000 miles from the wall of Antoninus 
and tiie northern limits of Dacia, to mount Aties and the tropic of Can» 
cer, — in length about 3000 miles from the Western Ocean to the 
Euphrates;— embracinjg the fairest portion of the temperate zone; it 
was supposed to contain l,j600,000 square miles, for the moat part of 

• Gibkon*! Deeltne, v. 6, p. 541 , cap. LXXI. 



fertie mi wrfl wdlmted lMa,eow«a br a popubtiMi •f 120,o09,000| 
m amW man Umb balftlM pmeal pppahtnn of iIm wink QrE«fi|M«^ 

This anoieat people arail ever reania tbe nMMt atlraetm aad 
proiiCable mbject of ttadp^ aad ite litaiatee Ibna the bein ef 
ererj eali|bteaed sjitem of edueatioe. Tbe iaagaafes of Mo4eia 
Europe are more tbaa baif foraied froM die language of Aaeieat RdiM} 
but tbeir oblfa;alieBa to it, are not greater tbaa tbe obl%atie« of tbdr 
iitenitare to Mr Btetature* 

Her lawa aho bate been ia greet part iaeorperated bto tibe lawa 
of Biedera natioBa both ia Evope ead AflMrica, aad it it aot too loaeb 
to aajr tbat IMl grawa naabood does aot owe more to tbe studiea of 
Xaotfa tbaa does nodeni ciTiiiatioa to tbe eifiliaatioa of aaeieat 
tuaee*- 

Tbe Ronea or Ciril Law tanm tbe barie of every extstng tjstem 
of Comnkereia! Law. It is bdieTed to ba?e consCituted tbe bod^ of 
^be ancient Comnoa Lmt of E^gkad, h wbieh coontry as a Prevmce 
of tbe Roman Empire tim Boama Jarimndeoce, politj aad goTem- 
«Ma^ existed for upwrnrds of three ceatanes and a half, aad ha? e left 
enaar traces bebmd. Lt Oensaaf » Bohemia, Hnogaiy, Poland aad 
Holiaad, it has formed tbe CoauBoa Law. Ia Seotiaad for a tnae, it 
fonaed tbe only syitsm of juri s n tud s ace, aad its Advocates were for a 
lima exaariaed oa tte ReuMa Law aioae. liis tu^ aad obeyed ia 
Fraace and Speia. It is law ia As Isiaads of tbe ladiea Oscaa. It 
was introduced iale Am Itdaad of Ceyloa by tbe Dutch. It go? eras 
tbe New Cutes ia I^Muasb AsMrica. ItilourtsbesoB tbebanksof tfie 
Missts6ippi-4a tbe State of Louisiaaa. Itis laiq^tandfltadiedoa the 
banks of tee St. Lswrsace by our owa P re s ides $— proriag tbe trutb of 
^e striidng obaenratiott of tlie IVench Chancellor, D'Agoeteesu, 
tbat *^ the grand destiaies of Rome ere aot yet accomplv£ed ; she 
reigas throagbout the world by her reason, after haTiag ceased to reiga 

by her authority •'*t 

Uew can we then exptaia tbe urigbty mCnenceeof Ronmn ctrOiza* 
tioa t Among tbe causae, I would mentioB these three ; — tbeumneaat 
duhition of the Roama Empire,— tbe natioaal characteristias ef the 
BoNMuis; thdraatioaalpol^. 

When we consider tbe dwation of ttis Empire, we find it presents 
a very great contrast ia this respect to other nations. — ^The Atheaiaa 

• Oibbo»*0 Deelto^ tol. 1» p. 3t.-^* NotUng eoaieyi « Jaaler notkm of the 
^ matnew of Ronso Mstoiy ttwa tkois elnplerB ia OBiboD'* work, in wh&eh be 
^ SnnnberoretBthsiUlsof thecsftyaadoftlMaort]^ ef PenUaadGtrmaoy^ 
** and It led uniTBidalily to write i aniverMl hlitoiy bsetiHS ail natloiM were aiixed 
** up with the greataMi and the decline of itoaie. lids, indeed, ia the pecvKar 
^ magnificeDce of our Milgeet. tiiat the history of Heaie, awit be in aome 8artk»tiie 
" htftonr of the world } do astioa, no laafiune, no eoaatrref the ancieat woiM 
^'caaaitoseiher eecaoeoor raeesrehesir wefonoir oatleadilf UieprogrceeoCthe 
*' Roman dominloii, tail li reached ile gieatert exteaL" 

Arnold's Hiatocy of Rome, p. 68, cap. XL. 



t/«OoD>me 8i lee graades destoidce de Bobm n^dtalNit pea eaeere ceeonpOee 
ells regne dans toute la terre par ea raim, aprda aifoir cend d^ regeer par eo 
aateritd.^'— I>*Agoee8eau (Envies^ 1^ 1&7. 
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ponwr lasted b«t a few Twn, the cmpira fooadej by Alexander tiie 
Gfcat fell to pieeee wtth the death of ite fimoder. We know tUk 
of Uie dynaitfes of tke hmooM Babjion and Niae?eh so remote is tbetr 
Uitorj. la our oM tiBM tbe power of Napoleoa the Great did oot 
iMt Us lifeHiM. 

Far diftreat were tbe fortoaea of laoerU Boom. Tbe Bomaa 
power wae not tbe ereatnre of a dar. It was tbealeadj growth of 
tweWe ceatnriet of progreas, aad ite wabiK^ was proportioaed to die 
tardiaeai of its growth and the BoUditjr of its materials. 

It has hsefr femaiked that tbe tiMve tidtiires which Roflmlos 
hAM OQ the FUatiDe HiB were emblematie of the twelve eeataries 
which beheld the existettce of the eaqiire of tbe !West ; and it reqabed 
a ttoQsaod years more of comiptioa aad deei^ to eztiaeiish io the 
^aet.lbis finoQsOnpnnSyiHiicb/efieDerated by the geaiosof Censtantine 
tbs Greaty fouad in tbe wealUi aad uMseaqNinible situation of Ra 
metropolis^ Bfaatttittm»tha modem OeiMtantiBoplei some coaoternoise 
to the effemmaey of Oriental manners and the fieree eneigy or the 
SeythisB boMes» 

1 shall now sar a few words oa the natioiml cbaiicteristies and aa* 
tioaal polity of the Bonmasy for, m ceatemplating the career of a peo- 
ple called to sacb exalted destiniea, the nationw charaotertstios aad 
nadeaal polity will saggest tbe chief caoses of their wonderful fbrtraies 
airi woMerfd iafioences* 

Aaattf tiie striUng characteristics of tbe Bonma peoaley were the 
love of ifomiaion — the love of oonaacst — a hangbtjr aad indonntaMo 
spirit* Hence tbe extension of the Boman power by war. Tlae 
would appear to be tbe essence of tbe history or BosM^—tiie earryiag 
out of tiie purpose of its existence* And contemplating tbe fidfilment 
of tins purpose^ we are struck by tbe steady aad sbkmn march of tbe 



lbs twilight of Pelasffic and Oscaa fable the foundations of tbe 
** Bomsn forum are laid. Then the narrative begins. First are seen 
*^ kings warnag with petty tribes witfaiu sight of tbe walls. A 
^ doaiioion gaii^ by tb!^ last and most powerful of tiiese Idags is lost 
** ij tbe revolutioa which makes tbe city firecy is once mere rMsinedi 
^ extended^ carried bf a long Uae of oonnds, a long series of triumphs 
<^ to tbe Alps oa tbe north, to tbe Siciiiaa Seaoa the south. War fol- 
** lows war.|-^provtace is addf^d to province ^9m ever iacreasing cir* 
<^ cki owns the great city's vmtr | antiV at last, lira wusbippers of the 
^ ast receive their moaarchs from tbe Bomaa 8eaate» and Dnttdieal 
** Chieftains from Gaul and Britain are fed ia triumph up the sacred 

We know that ftere was a tmnple at BouM erected and dedicated to 
the God JannSf tbe (»tes of wliictt were open m time of war aad dosed 
in time of peace, and Wa are told that durhg the long period of seven 
centuries — so unceailiaely were the aacicHtBomans engaged in wara--^ 
tbh temple was cbised but tfariee. 

«. Tiiaw, Oat. Mth, %96t 
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Vor were thfM wars lictlt w»n» TtwptmAy wis Vk% nfMc 
VfOQght to tbe brink of Iiiin*«-Bii4 only laTod bv tbo obitiiuiti dittr- 
minttioii of tho poojilo Md their QOiwerviiig' ftifb la Ihmr diitWoi. 
Toitible we?« tho rtrsrtis- whioli tfaqr mol with min ud apdn^ bol 
these reverses seemed only to derelope their strengu and to be attOof 
tho direct causea of their doninion. ' Tbe atnigghM with the Soanltea 
and Etmaeans were straggles for domfnioii, or rather (br esisteoco m 
a oatioo. Wo aeo tbe eity taken aadbwntbj die Oaaia,ead oolytho 
Capitol sayed bf a niraelo of good fbrtuie. But ootwithstandiny ail, 
— 4heir progress it still onward* A|ttin in tte iaet coaBtion el tho 
Itnllui States against Romo, wo find Pyrrhea* the greatest prinoo and . 
genoral of Greece called ofor tohead it ; aadevtn in thoeo earljtisMn 
00 noble was tbe appoaranoo of the gioat ei^, and so niajestio tho 
port of her inhabiCnnitH that aaeaa» the Ambassador of that kim, 
rarrying back Us Tmni to his master, likened tho city to a temptOi and 
her Senate he desenoed as an assemUf of kioffs.* 

Thon we bato tiie tremendous oootest wiA Carthago, and tbe three 
Pimie wars, in the second of whieb, Rome, uibendioff under refew e s » 
Tcitises to treat with Hmmihsl at her gatea, and with tais famous gcnernl 
within her territories fbr eerenteen jears^ beroieallj carries on a 
contest with her enemies abroad, and erentuatty triomphs. Rome wan 
no more assailed at home, hot we eeo her engpgod in another tremendoon 
struggle and solfering other tremendoiis rererses in the ooHisioo with 
Mithridates dm Great, endinff, boweyer, like tbe former 000% in the 
signal trimaph of the Great Citjr. 

Another nsfjr striking; eharaeliriBtie of tim ancient Romans wae 
their appredaiioo of dieir Jnriscoosutta* Thej were jurisooosniti bjr 
di8positioo.t 

1 am here reminded of ^ remarkable pnsasge in the famous speech 
of Sdmwid Rai4t0 on conciliatioa with Amoriea, where he describes 
the American character and speaks of their addiction to legal stodies. 
Ho saji,^ in no cooatry perhaps in the world is the law so mnaa] a 
^ stadj. The professioo itself u oomerons nnd powerfiil | nad in most 
* prorinees it takes tbe lead. Tbe greater nnmoer of the depatioa nent 
^ to the eoDgress are lawyen* Hot all who read, and most do road, 
** endearoor to obtain some ametfering in that seience.*':^ 

This passage would seem well to describe the ancient Romans. 

Wo are an fiunSiar by onr reading of Roman bhtwy widi tho rela- 
tion of patron and cKent. The early jartseonsQlts had long traina of 
followers, and iheir busioess consisted both in adrising and acting on 



* ** Conecire what thst eitj wis, which dness likened to a temple ^ what was 
'' tbe real chertcler of Uimt peofle, whom semite he teerihed u an usenbly of 
<«hiilgt.»' Amolil't Room, p. »S, cs^ XXXIV. 

i Amold^e BmBo» Chip. Tl, p. 80. " The moitstrfkfaig point Inthe eharaclcr oT 
*' uie 'Romans, and that which ass ao permsaeetly Infineneed the eonditicNn of man* 
** kiod, waa iMt lore of inttltvtloaa, and of oi4er» their l efcrawce fbr law, their 
" habit of eoosidering the indiyidttal as litiog onlj flir that lodety of wMcK be 
*< waa a memher.'' 

t Burke'a Wks., 9, p. 96, 



hilMt of tiietr thmtU gmtaitottiljr. Their poato tad mtiriili tboand 
ia tllutioDS to ttiis emtom and Cktfo ioftroMi as that thrjr jpfr thmr 
•4ftee or tMWiors oSthor in puWo ploces which thej attoiided at oar- 
lam tmatj or at thair own hooMSt and oat onlf oa mattara of law bat 
oa aay tUi^ alaa that night ha rafairail to tliaai. 

LiDttghaiora tha tioia of Cicoro the itadj of law had haeona a dii- 
tiac^ hraaeh from tbeatady of oMorji aod a maa might raise himaalf 
CO aiahieaee ia tha state bjr hia repotatioo as a lawjor, as well as bjr 
Ms oratorieal power or mititarr akilK* 

Mr. Lerminiery lateij a professor in the Coliege of France at Fms, 
in a work pnblished soma tweotr-four jaars ago oa the BQbtor^ of Law, 
aotieas the prominent place held hy the seieaca of jmiqiradeaee in tha 
XUman mind in the following terms, '* It is now ttme^' he sajs ** to 
^ ask what was the poaitioa held bj the science of the Law in the 
** Roman mind. In the East, law does not exist uider precise and 
** iodiTidaal forma. Ia Greece, it has mora proasiaence ; bat raled 
^ o?er by religion and the StatCi it has not jet attained to iadepea^ 
<^ deocs and therefore not to crigioalify.f It is at Rome, that for the 
** first time, law b altogether separated from foreica elcmeats, aad 
** amkes' itself iodiridual aad puissant. Rome is not ue World otArt 
<^ aad of Science. Far from that, tha Iota aba nshibited for die 
*^ flHdencea aad arts of Greece was a sqps of daeaj for her gaaios. 
'* Borne has aot any more the unirerMl aod absdata i^nios of relimon. 
** She is solely occupied with tbe Stale— ^with the citiMOi with politie- 
*^ ai aod civil relatiooa, in a word, with law.; to such a degree that we 
^ mast not sar that law has at Roma a aailaUa positioDi hoi that 
<< Borne is tndj the world of law ^ tefUmetd wil ne fanU fa» 
** dvm qnfU mit aiti Rmnavn rangeonmnaUh maii que JBcme 
^ tii venkUement U monde du droUyX 

In tha inmarks already OMider there is mvch from which wo may in* 
fat the nowoifU iailiienee of Roman eiviliaatioa on the otTiliitation ol 
the wond. Bat tha aathor I hare just now fuoiad haa aome striking 
obsenratioos on the intellectaal influence and duration of the Ronmn 
Jttrisprttdencai which throw additional light on the ganiaa of the Ronmn 
people. I translste. He asks, ^ How can we explain the intellectual 
power of the Bomaa jarisprttdanee and iti polidcal doraticn f* He 
answers, ** In going hack oontimiaily and unoaasingly to the contempis- 
tion of the genius of Rome ; in borying onrsdres in tbe stndy of 
Bomaa originality, in Order to sdatch from her tbe secret and tbe rca« 
son of this inimitabte legislatioo. The Roman, severe, austere^ avari* 
ciott8,of a positive spirii^ was pamionatcly attached tohisorir' aod 
bis national pecuKanties} a zealous ibIJower of the customs of his 
fatharsi and of their aaoiaat constitatlooi ha aavar hrdke the chain of 

• Smithes Ant, p«08r. Vkrh^ Jurlto8an»^ri» 

1 1 wottU add tint Adtm faith la his wtiJim oTnatlooiraaHifkslhat Law Hi not 
attain to the dipalty of c acisnee in any :3raafc. BcpuUic toiUi*a Wealth, 
B. v., Cap. I. 

2 F. aO^ tod a«t 



Jmni almys boondtoOt tmnmt tnditmii Urn mw ldaaii{ carried b 
hii dtflgnty a« vidMolttUe caatiraty,«irf ta ttwvMtevlioa w iwiieve- 
alife eoQiUiicj. Hfliica, ^ ■tatetmea, tht bmb of paUtiaal frnvm, 
^ gftat jmiwMfallit. Roma hu, amiatatljr, poKliGal goant. I do 
act aa^y soeial geaioiy Cmt aha traaipled aadar faet (ke aadanai a^d to 
bar tnanpiia aba hanalMd Idoga* Bat tba idaa, tba taatiwaat of tba 
atata^ of rigbt^of law, of tba coastittttioa, of what it aattoaal, puliar^ 
aalt praaecopief aadfiBabar ^ far bar tba artappbfloaophjitba plaaavat 
of thoaghtf ara oalf aa aanttenaat, and a drntfaetiQa. Abroad^ aha 
dkplija aa imphaabla parsavaraaea ia brMighi| to a aaaeatsTal iama 
bar doNgBt: aaitbar raranaa proatrata, aor artiiiaaa daaaiTa bar ^ ^ 
aabdoea ally'sba panatratea ail : what aha baa raaolred^sba alwaja briapi 
to piaa. It ia ia vaio that Carthaga afanaa eonniaQawi aad itraaatiMBa 
banatf: 

JMfM apa»f iladik f w uferrian 

Naither bar aonoMrea aor bar riebaa will ia?a bar $ ia tba audi^ 
araa of tba Tiatoriaa of bar Haaaibali tbara ia a prataatfanaat of ht^ 
caiay aad aba woald aaaai alwajt to saa boreriag 6Tar bar tba Bo«a^ 
Ea|^ Asoinatia; bar with bia gianea, aatfl ba aainas bar to fall intO 
hit ina?itabla gratp. Conqjiara the Gracitnipirit^ tba Roman gantatt 
Toa will find h tba GraeUa atatetmaa, it 70a aiaapt tba groat 
Thaaritloalat, Patfelaa ^ Oljiapian, and a faw 8iNirtaaa> toaMllrfag 
ttifliagy wilbont eonntianej, Artitei ebaraetara wWeb do not bold. Tba 
proad Roman waa not nmteken in it, aad taid^ Chcxmlm jmidimP* 
in Greaaa, at Athanty paopla thoogbt mora af tba fdaaa of riato, and 
fba varaaa of AritCephanai than of tha petopooadaa war i bat at 
RooMi' jao taw, walkmgbitba forma mTa aad aaslaNi aiaa who oolf 
tbaaght of nmiatainiBgtbair r^gfati atnomai and alnroadi oreanqaaiing 
tba warld.f» 

80 it waa VirgR trrif eoaoatrad tba gaaina of bli aatioa whan ba 
^itturad to at Anebitaa addrmning Aaaaas, tiia aaeakor of tha Bamnna^ 
in laagaaga wideb baa baaa often quoted and admirad* 

** tifidiiiit nWi fitrtatlt aMrilBai ^tnn 
CIvidi^tqiildiBi^ vivos dueeat de mtrnuNa Tidtopi 
Orahunt cauMs mdUiiii (MefiqiHB mattiit 
0eMribeat radf^ et foinntiii iMera dkeiil. 
Tn refan hapaHo papnlM } RoBMta, BMflMBni I 
HotiMaraaiailaii aae W ' qa a iayoaem mofwa^ 
Ptfeara aahlocilia} ai dahtUara anpafboi.^ 

Aenaidaa, yf .. 8i8-»4. 

. That parapbnaed fa/ I>r7den. 

. Lei othera bettaa mould the ranningnaaa 
Of metafa, and siamn thb breathing tritun, 
And aoAea lato ttedi a marble faea ; 
Plead better at tiie bar ; deMribf the. iktaij 
And when the aUra daaeaad aad whea tbay Hie. 

* Juvenal* 



l>irttleOHinUiid9 and ntfce Ite world oImj« 
l)liporiii§ pttM and war tlqr own Bi^Jatftle iptj I 
Tb tttM tMi proud^ tli0 irtimi dftf« to firw ; 
ThBM are hifptriai tfc% wd WDrihy tlKt." 

2ta7dtfli»a MOM, t. ▼. Ii»-n77. 

HAV?iig. now tiiaie luifioMi clarAetwiitfes of the fiomaai in pur 
reeollMtioo^ il is not difficult to* tmtgne whtt thiur nttioE&l policy 
wouM be. Ibdiofo tbd nomxm of tbe Bomttn to liavo boen torefann 
aiNi rtoofito the aocient worid-<<4o Mbetitiile a Boatto-^Mjr ntlier 
• worid-wide cifiliMtioofor tko impeffect cinlLmtioiis of half btrbar^ 
COS nations ^--oboTO all, if we maj iadalge in jpeeelatioD, tbe purpose 
of its existened urUf to. prepare the world tor a haaTen-seotfaitb, 
wUeh should sweep awajr tbe innumerable frotastie forms of hunsn 
creeds. 

The poliej of tbe Boflums was pursued with unswerving. resolotioD. 
We hear much in these dajs of the restiesst subtile and encroacMof 
qnrit of the Csars ef Bussiai and ^f the rdigioos serupulosity widi 
whteh thej. pursue the ssgsdous eoonsels of Fster the Greal, aod push 
iheir eonmrnts^ eontfar east, and west. The policy of the Eussians 
;iT.es a taint conception of the domteeering and astvtn poli^ of tbe 




It has not nnrrequentir happened thal^ when a people has been 
yaamiisbed and rediieed to sobmtion» the conquerors have left to them, 
theme enjoyment of their eiVil rights aollaws. Fsr otherwise did the 
Romans. Wbea a tract of oountry was msde a Bovmn Fh>Tineey thsj 
determined to make ereiy tbhig about it fieman. The Latin hmgnsge 
was introduced into the various civil and judibial acts» rendtting indis-^ 
peoaable to tbe nathres the study of this laa^ege. The tenure of the 
land ^FsduaKy received an Italian oifanisatmn. ' Tbe superior classes 
experienced and. even so^ght a trambrmation which fended to their 
interests end flattered their taste. The eraperof by a wise and judleiout 

gicy'attaehed to the Bomsn intersststhe dhtingiMied persons of tbe 
»vinoes> laid open to tham the avenues of dignities and even made 
them members of the 8enate« 

Soman literature became their ttodyt and when iha ihvarion of tne 
barbarians severed France from the Soman power, th^ ancient in*^ 
habitants of tbe countiy bad altogether din^inearedf and there were 
onhr Romans to be fyvm ; and we have indeeo indnfaitsble proof long 
beK>re this eveiit, that the provinces had been easimileted to Rome^ 
when all the sulgesb of the Roman Empire-bad accorded to them the 
fiunoos right of Roman eitiienihtp, of the cemmunicatiDn of which in 
earlier times Rome bad been so jealous and so ebary* 

In the sttbjeet provinces^ the Roman municipsl aystem — the Roman 
laws-the Roman msflstracy-in their entirety were introduced. Roman 
judges aKMiiiited by tne emperor and removeeble at pleasure, adminis* 
teied the hiwa--and tiie emperor at Rome hiraself constituted the 

*Qlrattd,1,76,7. 
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bif^M^I eottrt of appMl** We are bere remM^ of the iMnoreble 
iaddent in the life of tbs Apostle FwA $ when Lis life was tougiit bj 
the ftnatieat seal of bit Jewiib pereeeotore^ he teted himself tram their 
fury and ia a noment oested t»e Roman proeontal of hts jnrisdictioe 
by a eeleniD ^ppaol to the joetioe of Cmar. 

A irriterin the Paris Bevue de Leguiation of last jearf describes, 
to m|Me langnage, the eSeot on Oaul of its conquest bjr the Romans 
^ £ot lis mark almre ally'' he says, ^* that the Roman conqaest had the 
effeot of InseAriMy and {ndnsllf depriting Oatil of e?erythuig that ooold 
make np her nationality. The barbarians after thar inraaion did not im- 

K their own bwaOQ the YBtti{nished; Visiffotha, Bnrgmidiana nnd 
lee all admired the a^akem of penooal laws foond in the Roman Jn- 
riaprudenee, whether beeauae they were wanttna in ambition or becanse 
thcnr obeyed iineooseionsly timt toward feeling oi admiration and reapecr 
whieh cirilisation ilwaya inspirsa in barbarians. Bnt the Romans nad 
prooeeded in a fair dioerent manner ; thehr astnle and ambitioos pioticf 
eontialed in extendfaif their nde by their laoffiiage, by their manners 
and abo?e ail by thebr lawi. Merer hts there been another cirilina- 
tlon more eneroaehfaifc and more absorbing than the Roman cfTilisntioo. 
^ ubtfsune mOre cMUfotiom luf^p^ui emahkmtAe Hftusabtar" 
hamiB que la tkUianOkn RomainBr 

The testimony of the philoeoolne Gnixot in his leetorea on dtili»' 
tion in France is to Aesame edeet. 

^ The Roman eivillnatioo/* he Ba7s» «" has had the terrible power 
of eatirpattng national laws, mannerai laaguages» religiona ; of a«iimil« 
atiog and bringinff to one form aO the Rmnan eonqnests*'^ 

* X shall now make a few remarks on the charaetefistics of the Romae 
Jarispnidenoe. It afiMrds WKpieetioBably the example of a more com- 
ptflta and anif eon&eetnd fitfatem than the Jnriapmdeoee of any modem 
nation can exhibit^ and we need on^ consider the lai^end eomprahea- 
mt viewa of the aelenoe entertainod by the Roman juriaeonsidts them- 
eelvesy to have some insight into the caQsea of its wonderful exeellenee 
and exalte poeition. 

The defittitioo % whieh tiie Bomnn JartseonsQlti gave of Juriapru- 
dance is the knowledge of things dirioe and lomtan, in order to dts- 
tingoish the right and wrong. Okie Is reinloded here of the ihrnons defini- 
tion of law vf Dr. Samuel Johnson, as ^ the aelenso in which the 
Eeatest powers of the noderstnnding are apniied to the greatest oam- 
1* of fitets,'* and the tioble obsenmtidn or Bdmiind jj^rke cornea to 
our ndnd when he sneaks of law as '^ The 8kience of Jnrisprodenee, 
the pridfe of human lOtsHect, whicht with all its defects^ reduadnncies 
and errors, is the eellectod reason of ages> combining the principlea of 
original justice with the infinite variety of human eoneeriis.'' 

* Hlstoire da droh JPrsaeiis s« moyen see. Girso^ Yd. 1 f p. 9K 
\ iuJD. 1008, p 14. 

tll(hLMtarci,l,p. 866. 

§ JurispnidefilU est divinsrum ttque hamansnim rcnim notitSs^ JsotS otqoe 
»:>juati fciealia. Inst* i. 1« U 
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And coai|Muring Ae modern wUb the aMfont dfifiDitum of Juriipni- 
dence, we ere strack with the tboagbt that tbe wisdom and ezperiaoce 
of the wieeai of modems baa added nothing to tbe noble conceptions 
of the old Romens« 

It is indeed a memorable truth that the professors of law in aaeient , 
Rome were mnd masbMrs in moral as well as legal science, — the/ drank 
deep Of^the fountains of Grecian p&ilotophj— the philosopbj of Plato and 
Aristotle and Zeno. Mr* Lerromier^ the author I bare alreadf qooted, 
obserres, ^ The Stoicsi appearing i|i the heart of\tbe republic at tbe 
** moment when she was about to fall, in&tnicted the juriseonsnlts^ and 
** it is to this alHancA of the porch and the forum that we most attri- 
*^ bute this philosophic jorisprudence, this legtslative stjle, which em- 
** braces ia forma jo severe, the decisions of a strict Jnstice and an 
^ inexorable reason.^* 

But it was not firom philosophy alone that the Roman jurisconsults 
drew their marrellbus sagacitj« One is struck with the immense 
variety of their accessa^ accomplishments. They were deeply read in 
all human lore. They laid under contribution human genius in its erery 
phase^— •Historians^ Orators and Poets i and in their writings are 
found ouotattons from such Grecian authors as Hoffier» Hippocrates, 
Plato, i>emoathenes.t 

Nor were tbey oppressed with an unusual weight of learning. Tbe 
native impulses of their genius hare had the fullest developement. 

The affiai^ between b.w and philosophy in the Roman mitid is said 
to have given a remarkably scientific cast to the cases and opinions of 
the Roman jurisconsults, who have frequently been likened (for this 
reason perht^) to mathematicians^ Kant, an iilustrious German phi* 
losopher, remarks on the method with which the Roman jurisconsvits 
dcveic^e their ideas, and Leibnits a great matbematiciah ias well as 
phQofiOT>ber, who, in the opinion of men of acience abroad, disputes 
with l^ewton some of his most illustrious discoveries, declares that he 
knows nothing which approaches so near, to the method and precision of 
Geometry as the Roman Law.{ The rules of 1aw-*7i^^fm8/afrw, (as 
they are called,) contained in the last Book of the Pandects of Juirti* 
nian are famous for their sententieus wisdom. ^ Parsimonious in 
word&--prodigaI of meaning/* it has been remarked of them that they 
are tbe potest body of condensed reasoning to be found in uninispired 
writings. 

The Roman law is singularly free from technicalities* This oiay 
have arisen m some measure perhaps from the simplicity of isocie^ 
when the fundamental principles of the Roman law were developeO} 
and the jurisconsults of alt nations have paid their homage to its mar- 
vellous beauties by uniting to diatbgnish it as " the system of written 
reason/' as " the Civil Law."^ 

t Hugo. 

i Vide Hugo< l^rcnlt Itom^n. 

§ « The Uw of Rome has Hit ^Mep^&tA bonor ni vindtoatiikg to Itadf the 
^ exelusiire tUb of &be Civil Ltii.^-^Ajtf^wjfmoiu* Tid. Ualifiu^ Pre£i 
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I Imt* tlraidj «Iladed la mj nvnito im tlie iiationil poli^ offiie 
BamaiMy to tbt rule wUeb gtve the inhiJiiteiiti of the dttront Dronactt 
c&iipiiealtoEoaiofroaitliedeeiiioiitbftlieloeal Coorti. Kuworfli/ 
of obserriticm Ait it nuj \uky been tbt immeota tvrfe^ of eafct 
soknitted to tk jnrueOMUtt. of Komt by ynj of appMl from the 
many dlfUoni of this vist em|ib«. wUeb eomnmniefttid to the deeWons 
of tM Roman law the ^irit of eoropitheiklifODei|i aod breadth for 
wUcb in all agaa tbef haTO bee^ eekbrated. It waa onlj natural that 
the eforta of the juriaeoBiulta of &ome abonid b« direisted to reduce 
to one barmoniooa ffitemdie jitifepnideneo of the many different Ph>- 
▼ioees of this yaat enipire, aod decide aecordiag to strietly equitable 
and rational prioQipleai all eanaea ittbmitted to them, whether from Gaul 
or Britain — Aaia Minor of Egjrpt.* Add to thii aa another caose 
of the exeeUence of the Soman law. a cause to which T have alreiidj 
adrertedi the diitineoished place in mtiiA thb aeienoo was always held 
10 the Roman worild. 

The abore obserrationa will sofice as resards tbefiiafter of the 
^ Bomanjorbprodence. But arerr reraaiiable cbaiacterhti^ of this 

sjnrtem to which I hare not yet adrertedt is its UjfiB and liangmge. 
The purity of the language of the Pandects has always been com- 
mended : and ao perfoct and elegant in st^le^ are they hdd to' be, that 
it has often been remarked that 4ie Latin language might be restored 
from them silone though all otter liOtin aothoni wer'e Tost. 

A modehi French writer alluding to thia qnalitir'of the Roi&an law, 

saysy^itf texts are the master pieces of the jurmtcAl s^rle, and oeter 

^more may law be written as it was compoiied undbr the pen of 

^ tnpbn and Papibian. One woidd say the mcdiod of Geomedy np- 

^ plied in all Its rismr to moral specuUdons.^ 

David Hume In nis hbtory of l£iiglandi ado his testimony. 

fit is remaikable/*he ssfs^ '' tbatin tte decide of Homaa teaminf , 
when the pbOosophera were universally iofected with soperstitioo and 
8opUsby» nnd the poeti and bistoriana with barbarism^ the lawyerSi who 
in other countries are seldom models of fiance or politeneasi were' yet 
able by the constant study and close Imitation of their prdecessora to 
maiotun the same good sense in tbefr decisions and reasonings^ and the 
same purity in their language and expression.^ 

I will now suggest n few of the advantages to be derived flnm a 
study of the Roman Joriaprudencc by the man of education and the 
lawyer* I can do it but cursorily, in tbe limits of a lecture. I sliall 
state niy prooosTtionSi but have little space to say much by way of proof 
and mostrafion. 

These advantsges may be viewed in relation to the scholar— to the 

• Tid. Httgo, Dz-ott Aianaifi, 1, p.p. 249-259. 

t L«rotii0er« p.p. 19»20. 

X 1, p. 444, cao. S3. 

& CampbeU io his Philoaopbj of RheUiric., remadu on U)e jpjth of Latin maxims 
ana mottoei. ** Tbsf (the Greek and Latin Im^ua^ei) arci id retpecl of riracity^ 
* ekffMoe, snioifiitlQa, and rarietj of haroiony iocomparablj «uperiQr.**'-»RheL 
*« p. 409. 
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(KviEM — to tbe 8tat«soian**-to thfl ltwjcr« Fir&t in relation ta tk& 
scholar. An acquaiDtance witb the Bointa law is verj necessary for 
an uaderatandms of the Latio claaacs^— in wbicb are to be found man/ 
pa&sages altogether unintelligible witboot tbis acquaintance. But more 
than wiSj tbe bod/ of tbe Roman law contains tbe applieation of the 
eternal principles of justice and eoottj to tbe affairs of a bigbl/ civiiiited 
people during several eenturiesi b/ accompUsbed sages — ^fitHp whom 
lessons of wisdom are to be derived of inestimable value. It is an 
interesting fact that tbe revival of tbe stud/ of tbe Roman law in tlie 
middle ages commenced tbe revival of letters and tbe stud/ of tbe 
Roman law, and tbe stud/ of ancient literature bave alwa/s siace gone 
band. in band and fionrisbed or declined together.* 

On this bead I cannot do better than quote tbe words of Sir William 
Hamilton, Professor of Logic and Metaphics in the Edinburgh Uni* 
versit/i a great autborit/ in France and German/j in an article eon* 
tributed bv bim to tbe Edinburgh Review in tbe number for October, 
1S36. The/ are as follows: ^'An acquaintance with tbe Roman 
jurisprudence has been alwa/s viewed as indispensable for tbe illustra- 
tion of Latin pbilolog/ and antiquities, insomuch, that in most countries 
of Europe, ancient uterature and tbe Roman law bave prospered or 
declined together ; tbe most successful cultivators of either departmtnt 
have indeed been almost uniformi/ cidtivators of botli^— In Ital/, 
Roman law, and ancient literature revived t02ether, and Alciatus wan 
not vainer of his Latin poetr/ than Politian of bis interpretation of the 
Pandeeta. In France, the critical stud/ of the Roman juraspnidence 
was opened b/ Bodmos, who died the most accomplished Grecian of bis 
age; and in die following generation, Cujacius and Joaenh Scaliger 
were ool/ tbe leaders of an illustrious band, who combinea, in almost 

aual proportions, law witb literature, and literature with law. To 
ollattdtiie two atudies migrated in coukfitaij ; and the hisrb and per* 
maaent prosperit/ of tbe Dutch schools of jjurispmdenoe has been at 
once the eflect and tbe cause of tbe long celebrity of the pu^b 
schools of classical pbUolog/. In Germany , tbe great scholars and 
civOians, who illustrated tbe 16tb centur/, dmppeared logftfier.; and 
with a few partia] eiceptions, the/ were not replaced until tbe middle 
of the I8tb, when tbe kindred stndies began and bave continued to 
flourish Iq reciprocal luxuriance." 

Second!/: As to tbe utilit/ of tbe Roman law to tbe Divine. Tbia 
depends upon the question whether clasmcal studies are essentiil to Ibe 
divine. I bave UQt time to do mfirt than stat£ the fropoaitioat '* thai 
tbeologj is little c^ than an applied pbilologj and criticism } of which 
the basis is a profound knowleoge of tbe lan[|^uages and bistiMr/ of ibe 
ancient world. To be a competent divine is m met to be a scholar •'*t 

I bave alread/ pointed at the importance of tbe Roman law to the 
scholar. From that, follows its importance to the divine. 

TbirdI/ : On tbe importance of tbe Roman law to the statesman. 

' * HsQultoo't DiscuMiont, p. 328. Inrlag'i Ciril Ltw, p. 7. 
I Same author, p. 330^ 
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It lit» bMi well uid ttet » it u ioipcwIUe that fmigfl nattons 
'* aoaid carry dn tiieir tnaiactioiia with aaeh other mtbout baring 
^ reaoiaraa to aomo <oimnoa ftendanl, hy whkh to racolate their <Ka- 
** putea n and tbii eouuBOO »ttiiMlard« by the ^onsaat of afi^ ia the 
^ Kooan law j ia whicb the righta aad priTflages of ambaassdora, flia 
** inlorproUtioa of liMtguea and treatiaa» tbo iacideata of war and 
^ Deaee, are dikiMed with a eara lad proeiiioii fa fain to be sought 
** for ia the hntttiitioaa of other kiogdooM,^* 

Hanee I woold reonind yoa of the praetict which baa aot anfreqaciit-' 
\y obtaioed in ^te aSairiy when a state paper is to be prepared, re- 
qa tnng a knowledge of ioteraational btw, and great akSl In Its contposi- 
tioa, to retain the senricea of an eminent jnnicoaimltyaad the do^ament 
sent from his hand, goes forth to the worid,aa tire manffesto or Tindiea- 
tioQ of a fforemment. I can give ao iote>estibg iltustration of this from 
th4 life of Edward Otbbon, tbe author of the^>eeKtte and Fall of the 
Roman Empire. This celebrated historian was an aceomplished 
juHacoBsott His famoas 44th Chapter on the Roman Jurisprudence 
has been translated and eommented on by (Yeueh and Crermao pro* 
fessorsy and forms the lest book of stodenta on Roman law in some of 
the continental oniTerattlea. Co one oeeadon the serrices of Gibbon 
ia the eompoaition of an important atate paper were requested by the 
British G errermn e ot* He t^ the e&remnstaaee in his memoirs^ ^ at 
** thereqoeat,'*besayS|^ of tbe Lord Chancellor and Lord Weymoiith, 
'< then Secretary of Statfl^t pndiceted aguMt the French mamfesfo, 
** the lustiee of the BrltiA Arms. The whole correspondence of 
^ Lord Stprmopt, bur late'Aflsbassador at Paris, wa$ submitted to my 
^ inspeetioo and the inmnakejuOificcKHfwhkh I cemposedin French, 
^ Was first approred by tfie CaUnet Ministersi nnd Aea dellTered as a 
^ Sta& paper to the doorta of Bi2rbp^«'^ 

It now reliiafos tor me to say a few words with respect tothe advan* 
tam of the study of the Roman law to the Lawyer^ 

I hare pointed out among the tatrinsie excellenoes of the Roman 
law iu nUiosophio character and the beanty of the language in which 
it is written. 

It has in coasequeace been deser^Iy called a model code, and with 
mneb tnttb and force it has been said that the Roman law is tothe 
modem Lawjer what the beautiful masterplecea of antiquify are to the 
Siatoary and Scofptor4 

I would farther observe that the conmilationa of the Roman law 
are leas laws than appticationa of kwa made, or cases decided by juris- 
consults and megiitrafees who W!?re emtoent for profound learmng snd 
exact logic, anothe experience and wisdom of the Roman juriseonsniia 
make time opbuona of^ inestimable vaine in similar cases, which at tbe 
present day are contiQaily presenting tbemselrea.) The most raloable 

• H«iltfsx*'s Aosljrfif, Prof. XIX, and 8eq. 

t Qibhon's Mtm., f. 92>. 

I BlobdeSQ, ChrestomslhlB^ Pref ., p. 8, (Bote ) 

^Btondtaa^XXy. 
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parts of tlieae compiUitioiui ftra in fact eases er kvports of casas and 
opinions on .Iheta glraa by tba most eelabratad Jomeonsttitf of the 
Boman Empire^ and these eases and opinions are unqoeitioDabljr as 
valuable to the Ci?& Laivyer as the reports of eases in the English 
Iaw Reports are to an English Barrister. 

TUs is readihr seen if we consider under what eircomstancesi these 
opiniooa were given. For example a question arises at to the pn^cise 
extent of the citil responsibilitjr of a publie ofBcer-*-a raa^strste — a tutor 
— enrator-*or trustee— for some act of mal-adminiitratitotty or a qnesiioo 
arites in the interpretation of a will or a eontraet^ whether at Rome or 
in the Protinees. The ease is referred to the emperor*— by him 
referred to the imperial iuriseoosuitSyt perhaps a bench of Jud^s in 
position not nsUke the Judicial Commitiee of Her Majesty^s rmy 
Cooncfl, who decide otses from, the Colonies. The report of the 
Roman jdrtseoiiMlts was die role of decidon in the ease submitted and 
all similar eases* 

Further ;•-— manv of the wbciples and maxims of modem Jurispro* 
denee are deriTod wm theSooBaa Law. Maojr of the dispositions of 
modem codes are tsfcen irom tt^ and new laws are alwa js made cf eerer hj 
a eompariion with those which precede them^ and from which they are 
derinfd. 

To sboir how dependent modem Jurisprudence is upon the Roman 
Lav, I irill make a few observations on the English and French 
Law supported by weilghty anthoritiesi^ by which you can judge of its 
influence upoothem— and their obligamns.to it. 

First as to Bogtandi we are aceustomed to tiew the Englbh law as 
aAti-Bomaa. Yet it is a bet too inconteslable to be denied tha,t 
certain parts and principles of the Romsii Law have been iaoprporated 
into th<i Englisbf The Isumed Selden in Ms dissertation of Fieta has 
ahewa that during the ereatesc part of the subjecti&a of the idaod 
to the Romans^ or from fiie time of Ciaudhs to that of Rcnorins, about 
three hundred ana sixty years, ft was chiefly governed bj^ the Roman 
Law ; within which inter? al, PaplBiiaa« Ulpiani Faulus and others of.the 
Koman Xaumis whbseresponiiesmske so distinguished a figure tn the 
Biifissty presloed ta the Boman tribunals in Briiani.t 

After the Roman Juibpmdence had been sKpdIed by the arms of the 
nortberti barbariamiy and enpptanted by the oruaeittstittt^on% of the An* 
gio Saxonsi it was ag^in inirodueed mto the Island, unop the recovery 
of the Pandeelsy and taught in the first instance "sriA the same zeal as 
on the eottlbieiif .$ 

But the rivalship and even hostility which soon. afterwards arose bC' 
tween the civil and eoinmon law ; between the two universities and the 
LawSchoobor CoOegee at Westminster; between the clergy and 
laiiy, tended to duStk the pr(^e86 of the system in England and to 

• Qirud. I9 92. 

f V!d*Bioadeui ChreRftomsthie, Intro., p. XC. 

tHadilkK, Pvety p. xxl. 

\ Id. vxli. 
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coDfine itsiofluence to tbose CoarU wbicb were trader tbe more imsie- 
diate superictendenee of the cltrgj. The Ecclesiutical Courta, and tbe 
Court of Chancer^ accordingly adopted the caoon and Eoman Law ; 
and the Court of AdmiralStj, vrbieh waa coosdiuted about the tiiDe of 
Edward I., also supplied tl>e defects of the laws of Oleron from the 
cItU. law, which was generailj applied to fill up the chasms that a^ear* 
ed io anj of the municipal sjatems of the modero European aatioBa. 

A national prejudice was early formed in Engtend against the eiril 
law. But the more liberal spirit of modem times baa justly appreciated 
the intrinsic merit of (he Roman system.* 

I will here give yoo the testimony of English witnesses as to the 
merits of the CiTil Law. 

Bbhop Burnet in bis life of Lord Chief Justice Sir Matthew Hale 
says : << He set himself much to tbe study of tbe B^man Law ; and he 
** often said that the tme grounds and reasons of law were so well deliv* 
^ ered in the Digests, that a man could nerer understand law as a acieiiee 
<* so well as by seeking it there, and he therefore lamented much that it 
^* was no little studied in England.'^t 

That great English Lawyer Lord Holt is said to have spoken on this 
matter as follows : '' Inasmuch as the laws of all nations are doidbtlesa 
^ hiised out of tbe ruins of the Roman empire, it must be owned that 
^ tbe principles of our law are borrowed from the eiTil law ;— *tbere- 
^ fore grounded upon the same reason ia many things.''!^ 

X similar opinion is deUrered by Dr. Woo4 : ^ TTpoa a review,^ he 
says, ** 1 think it may be maintained that a great part of the CiTil Law 
'< is part of tiie law of England and interwo?eh with it throuebont.^ 

According to Dr. Cowdl, ** the Common Law of England ia notb* 
^* ing else but a mixture of the feudal and the Roman Law*'' And in 
reference to the Pandects, that accootplisbed aeholar Sir William 
Jones, says : '^ it is a most Taluable mine of judicial knowledgn ; it 
^ nres law at this hour to the greater part of Europe and thoupi fow 
" English Lawyers dare mdke the acknowledgement^ it Is the true 
^ source of nearly all our English laws that are not of a feudal ongin*''§ 

The English and American Statutes of distribution of intestatea' ef- 
fects were essentiaUr borrowed from a Statute of Justinian known as 
tbe 1 18th NoTel— tne English Statute being drafted by a civilian on this 
Novel, and we may observe how neoessary for the proper understanding 
pf these Statutes, is^the power of appreciating the original Novel upon 
winch they are teised* 

The great Lord Mansfield won for himself tbe noble title of '^ founder 
o{ the commercial Law of England/' and he always maintained that 
the foundation of Jurisprudence was the Roman Civil Law* He was 
deeply indebted to that source for his profound views, and the high au- 
thority his decisions have attained. It was for his continual allusions 



*Kent Com. yoI. I., p. 594,5. 

t P.p. 23-4. 

i 12 nod. R. 482. 

S Irving. 95«6. 



to tte Boiita Lsw lUt Uie oeUbfiM avdior of thb ktt«n of Janiitt 
IiuncM mit Us aii«l}imM agtiiist bim/ 

Hmiie,1ii Ui Xfislorj of england, wfeAM of tbe Somao Law as.aa 
iocftiuntfala boon to the ni^t nations of EiiroM ia.the middla ages and 
aajB tiiat ** a great part of it was tranaferrad into tlia praetiea of the 
Cottrti of Juatica In Endand." f 

Chancenor Kent, In aia Conunentariea on Amerkan LawJ; sajSt 

Soaking of the Bomitn Law ; ** Tho tide (U dhmw reguiu in 
e Pandecta, as well asfha aantantiouaTQiosand nrinciploa wUch per* 
vado tbe Mole bodr of the &oooan Civ3 Law, wow dow larj^alj tba 
Common Law of Enj^d is lipdd>tedto tb Eoman Law for Us coda 
of proverbial wifidom. Tkoro are scarcely any maxims in the English 
law but wbjgit were demed from the Romans ; and it has been affirmed 
by a[ very competent judge that if the &me of the Roman Law rested 
solely on the smgle Book of the Pandects which contains the Uegukt 
Juris, it would endure for erer on that foundation.'^ This Americnn 
Jurist sums uo the merits of the Roman Law in language so just and 
appropriate tnat I wiD read it* 

<< The value of the CivS Law is not to be foood (n questions wbkh 
'^ relate to the connexion between the government and the people, or 
^ in jprovisiona for personal securi^ in criminal cases. In every tbin£ 
^ which concerns civil and political liberty, it cannot be coimm wftE 
'* the free spirit of the English and American Common Law, But 
^ upon subjects relating to private rights and personal contracts^ and 
^ the duties which flow from them, there is no igrirtefo of law in which 
^ priaeiples are inTestigated with more sbo^ sense,, or declared and en-* 
*' forced with more accurate and impartial justice, I prerer the regu- 
^ lationa of the Common Law upon die sulyect of the patemiil and 
^ conjngal reiatioosj but thm are many subjects in which the Civil 
^' Law greatly excels. The rights and duties of tutors. and jguardiana 
** are related by wise and just principles. The r%hts or absolufe 
'' and uaufruetuniy property, and the various ways by which proper^ 
^' mar be acquifM, enl9rged|, transferred aod loit, and the bcidents 
^' and accommodadona wbicb fiuriv belong t9 property, iire admirably 
'' discussed in the Roman Law, and the moat r^ed and equitable dia* 
* * tinctiotts are established and vindicated. Truits are settt ed and 
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pursued through all their numerous modifications aind complicated de« 
*' tails, id the most rational and eqnitaUe manner. So, the rights and 
** dutfea Sowing from personal contract^ express and implied, and un- 
'^ der the infimte variety of shapes which they assume m the nusinesi 
^* and commerce of life, are d^oed and illMstrated with a clearness and 
** brevity without example* In all these respects, ^d in many others 
** which the limits of the present dbcnssion will not permit me to exa- 
~ mine, the Civil Law shows the proofs of the hq^t cultivation aad 



•Blazland, Codei, d. 155. Kent 1, 542.— Campbell's JutUecs 2.^. 
t Vol. I, j^ 444, cap* xuiL 
t 2,552. 
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^ rtfiocmeiit ; and oo oa« wbo pemtet it c«i) wdl Afcnd ihc coafiction^ 
* that it has baea tha'fraMbI soorce of tboM eoo^prehaovve vkira and.. 
*^ aad aDlid priadples which, hara been applied to doTata and adorn 
^ the jarbpradaoea of modem oatioDa.*'* 

TakiDg «p now tba Abject of Fraoch Law. It Is important to re- 
miric tbattba Roman Laweootinned to eiift {h>m tbe frit of tka 
Waitem Empire till tbe reTi?al of letten» aa a living qrstem. 

Tbe coatrary opinion fpr a long time prer ailed ana bas been jpop«ia- 
rtxad (if I maj use tbe exprearion) in many of oar booaebold boon, that 
the Roman law dtsappeared with tbe fall of tbe Empire, and was only 
resnseitated in tbe I2tb centui^ bj tbe disearery of a mannseript copy 
of the Pandei^ta at Amalli| In Italy. This error was pointed out in a 
work of M* Sarigny n German author entitled ^ Hictonr of the Roman 
law in tbe middle ages,** pnblished in tbe fine quarter of tbe present eont- 
ury, In which work are gathered all the traces of tb^ Roman Law from 
the 5th to tbe ISth century, proving that during this period it never 
ceased to eidst. 

Since the revival of learning, France baa produced most Qlustrioua 
commentators on the Roman Law^ who have exhibited inch marvalloua 
iqititude for learalng and instniction,and made such impression upon tbetr 
own and subsfijiient ages, that with referenf&e to them it may tniFf be 
said, there wirre gmnta in those diirs. One of these epoch men was tbe 
celebrated CujaGiuSymeatbned alreadv, and bora about 1552* ikll 
tbe jurlsconsuns of Europe are agreed la coosideriDg him as tbe first 
and greatwit of expositors on the Koman Law, 

I siiouid het^ remark that tiie body of tbe French Law is, in greast 
pan, composed of the Roman Law and the Customary Lawj and wbiie 
Cttjaoios was the prmee of eommeottitors on tbcf former branch of'fbe 
French Law, a great,luminary b the. customary law aj^ared shortly 
bdfore htm in the jpeffiibtt of Charles Dumoulin (stfled in Latin MoUn- 
aeus) who was leaBed the French Papinian*-— the prince of the Frebcb 
Customary Lslw; Thne two branahes of the French jurispradance^ — 
the Roman Law and the Customary Law^^-{JUf Coutumes) may be 
said with some justice to bold the same relation to each other which tbe 
Sngiisli Chancery Syatem aad Commom Law bold to one another in tbe 
English Law, but blended torether in some measure, and not separated, 
like the branches of tbe En^isb Law. 

Of Oumoottn, it baa been said that be applied tbe principles and en- 
ligltoumcnt derived fh)m his study of tbe Roman Law, to the inter- 
pretation of the French municipal ullages, f 

Time does not permit me more than to mention tbe nsme of Domat 
as an illustrioos Commentator on tbe Roman Law, bom in 1625, the 
friend and almost the pupil of tbe celebrated Pascal. 

The author of greatest renown in our Courts on French Law, is un- 
questioaably Robert Joseph Pothier,bom in 1699, the most distbiguisb- 

ed jurisconsult of Fraoce in the last centiuy, and emineLt both aa a 

« 

• Com. 1, 547,7. 

j Oe Trosne. £1^ de Pothier. (Euvres de Folhfcr, vol. L> SLItL 
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CommeAtator on fhe Custojnarj Law and on the Bomaii Ijbw in France. 
He is eiapbaticali)r to tiia French and Lower Canada Lawyer, what 
Blaekttone in the popnlar mind is to the Eiig)nh Lawrer, though in 
intelleetna] power and aeeoniplishmentit {mmeasurahlj m iopenor of 
Blackstone. 

One of mj aimt in thia lectnre ia to ahew the adTtintagea of the 
atndy of the Boman la:wto the French Lawyer. Pothier is the great 
oracle on law in oor oonntry, and we cannot better demonstrate the 
importance of ttie Roman law to the jarisconsnSt than hy pointing out 
the obligations of Pothier to it. 

His first great labour in the coarse of his illustrious career was his 
ipreat work on t^e Pandects of Justinian, which occupied bira 12 years 
till its completion, or 25 years if we include his preliminary sfodies.* 
To aecompiish this work, bis familiarity with the Roman law was ex- 
treme, aa was testified by the worn appearance which was exhibited, (his 
biographer tells us) by the oopy of the Corpmjuruin daily and incessant 
use by him, and if you take up his treatises on sales*, on wills, and 
legacies^ on agency, or other contracta, you win see at once that the 
French law books on the aobjects are only commentaries on the Roman 
law, and in many places taken word for word frcm the Roman law- 
It is here interesting to atate as itlostratXTe of the influence of the 
Boman law on modem institutions that many of the doctrines ennneiat* 
ed by Pothier in hb treatises are incorporated in the celebrated code of 
Napoleon, and in many parts forms tne text-— word for word-— of this 
code. On this head, I fiind tiie following langua^ in a late numb«r of 
die Airis Revne de Legialation. ** The basis ot the theories of con* 
<^ tracts and obligations in the code cornea to us almost entirely from 
** the Roman law. It is saScieni in order to be conWnced of this 
** oridn to place in juxta-position and eompare the texts of the code 
^ with the works of Domat and Pothier.'^ 

Since the code of Napoleon became law, the most iUeatrious eom* 
mentator on it was the late Mr. ToolKer, whose works are a neeeasaiy 
part of eveiT modem French LisLwyev^s library It was an indispeno 
sable part ot this autiior^s education that he became an accomplished 
Roman Lawyer, like Pothier, and his Btognqiher tell us that after 
Cigacins, his iavorita author was Yinnius, on ure inatitotea of Justinian, 
which be left covered with notes, yellow, and torn with oonstant use. 

Another iUnstrions French Lawyer, «tDl liTing, and at the head of 
his professkm, and who has filled the high office of Chancellor, of 
France, is the celebrated M. Dupin. At the time when most of the 
French youth were f9led with the openiog glories of the Empire ot 
Napoleon, Dupin, an obscure young man, occupied a humble lodging in 
a small street In Parity and following tise example of Pothier and t)ie 
native bent of his own genius, spent ois days and nights in searching the 
Roman law, and Cajacius its most illustrious commentator* 



• De TroBW, Id. XXXY. 
i A.P. 1^3, p. 56. 



t AmatafHy irffb tktBonaii hw to mf hwfflt UrtewooU a^irt lo 
mitmt9 to Ml pyoCmioo* Mp eoi is viare dMp^f tliTv Ikiii mpdt 
to the impdrteiiet of ft kiio«M|» of pmetiee isa petding to tin me- 
cearfol lawjeTf of tbe seeeantf , (to um a fftToniite expmrfon of Ao 
hoi DmM OCoAQoUy)* of bmog a llioro^ tradaMuui ia ooA ffo* 
fanioDt bot fhaio are tW tttohaoieal parta of tlia proftmeay bafond 
If Koh, <f a t&te wooU riia» ka aMHC bo ablo to |0 to tba feaataia haaii of 
lapl lore, and aot rfagpiUj raoiaia bj tb^ straaai wUeh are taialad 
wttb impuritiBa |ilherea ia tho Sow of agaa* No iaiepabdant aad 
aooaetenfioas JoritaoniDk will be eootant with tho opiaioo of Podaer 
or Toalliaf whoa be koowa, tbat tbat opinioo has boas gotaeeond 
haod from tho RooMa law, aad poAaps ritmd aod modified aceordiiy. 
to tiia mental btai ^ the eommeatator* Tbe^ ^ ^ b^ iiaalitf m 
lawaiqr omt^ than hi poUtiea. The laboora of tho fariseoasalti of die 
1Mb or ITth or 18th eeotvrieaOB the Bmnaa lawwffl aotaaBoe tothe 
turiseoaealt of Che 19th oeotarj. Hia {aqdUtifo eja will aot be 
Doaaded by the view of CoiaeiuSy or Doniat, or PdAiery whoa, befood 
thaVHhe nay exaaiiaa aad somtmiae fbr Itesslf the bread aad fertile 
tracta^f the Komaa Law.f 

1 thnt thai it is aot reipdiila for me to dwdl 00 the absolute aeeeaiitf 
or tiia titd inportaaee of thb study df the Romaa law to the lawjrar 
of Lower Caaada. 

Hie promineot posMoB' hald'bjr tbe Ronan law ia the atadies of tfie 
modem lawyer^ is soststned by tbe TOgulalfoos of Uoifer8itie% aad 
tbe eoaetmenti of Lej^atures* Ia Fftmeo^io Germanf ^ Stfoda^d, tbe 
stodaat of law is oal j admitted to preetise as an Adfoaate, after a regcH 
lar course of studies oo Bomaa law in the lTnt?ersities» ia wbich the 
pii>ftsserial ehaiia ar^ ooagpted by the iaest oBiiQent jariseoiisolts. 

I will oow giro oee riew more to Olastrntion of tlm^ positloii wbicb 
tbe Roman Law lightiy holds in the modem mind* 

It has been finely and most truly obaerfed that the Roman law 
bears the same ralatioii 1o law In genetali wbicb the elsssics do to 

1it8miire.t 

Aod eontidsrtnf tharolatlon ill whkh die dessfea stsnd toliterotmpe^ 
i$ baa aiwayi struck mo as a most forOiUb argument in faroar of their 
caltiyationi thsdt iff thb wi^, tbe greatest intelleeti in the ranoos 
civfllaed eoontrM <»f the world,— -havnig the sanie studies in ooanneo,— - 
bare been oarrljkl onward in the same direttioo, and ao have tended to 
prodote the mutest intellcctasi resalta, maniAsting in this way a raarrel- 
ums vaitf of purpose in the diversitjr of these ooontries. The modern 
miad bebg formed mm the same tntellectna! basis--brfDg turned hi 
tho same dlreetibn^Dy the combined eflfotfia of many dilERmtt tUnkers 
in dHfiireat eouatries^bas produiM^ marreltoeacUtUtlarian resalts. 

• VM. Campbell^ Uvst of CUaf Juilfess, % ld7. 

t«Ett droit 6oaiSMealiislolra»coBioie en pQUlifus, comme ee toot, c'M ens 
preteMion d^raMoaniMe de nwloir rompfe avse Is psiid.*'— Troptoi^, TeoH^ ii 



It is not dMbdt jto fPM^re tbmt a tjalbm of igiHpnritteej^ per* 
Act nd compniiHiBf^ at tke .Qmmui law^temg^^ IkmiGar to litt 
nnds ot the legislatoni of dilbrent eointnot ia difiStat parte of the 
world, aad bengia frot thnroodel coda,aadtiw gmaid noric of fttir 
legal educatiooy diodd aare i&a eifeet of ranoTiag tko jarriag aad &* 
oordaat eleneata/ia ^ Tiri^aa jnodani codes.' 

TU teadeoqr of fliajMritIt jarinradeaea aadoabCadfy isy to les i<i 
the deplorable aatagoanm so wall nipwa aiaonr janseoasold hj flia 
oaaM of tfaa eoafict of ]a»i^ aid to briaf tbe tepriatiooB of modeio 
natioos iato hanaoaf with eoa aaother^^-to briaf to pass for aatioaal 
eodesiag w i fral wlirtl> e s iBafreatBieasurecoMwto pss s aa 4tfafo»M|b 
ita ageaejr^-«-as rsguds Aa conoiareial law of the world— to firtogtte 
laws of modem ostioiw iafeo a ffpend aaifjr aad hanaoajr. 

Ia the lasgaifieeat ferteaes tf tfiis oobk hirispnukaee, we eea ex* 
hibitad the msjestieJNilosacesof the homso mtellect tfaroogh eooaMeei 
7001a— we eee cdAits4 the tranaph of miad ofer BMittsr. 

The Boniaa J ar isp rade i i ce bstol eagsged ia Us aagast aiinioa of 
hanooaunag the aatioas of the earth-*aaeGuiged aad aachsageaUe— 
boaausa it laid its fouadatioas ia the bje-goae ages of tfie aoeieat 
world — deep 10 the eterael laiaeiples of jastiee. Aad— as we eoatcai* 
plate its eaward progrsss — we are Sjpio remioded of the aoble obier* 
ntlioa rf D^Agaoiseattt mioted 10 the begmaiag of this teetare, ttat 
^ the graad destioies of ftome are oot yet acconplished— she reim 
throoglMRit the world bj her reesoo, after bariag ceased to re%o 07 
her aathori^." 
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(FnmlMi4an Legal Ob$0rwr^) 
emirt «( flMbfqttf r. 

SSiijf r. Simpson. Jime 3. $16. 1854. 

AVnoir AOA1XST ]C40i8TRATt.r-aVA8HIMe OBDA OV COMMCnCJMT. 

•*>iioncs OP AonoM* 

tfofte fhr Mnm i nin g fJWr Pkumtif topmon onmAarjgi 
%nigr Wmm% am Servant^ Ati (5» Cho. d, «. 14), 
wUhouifiritqudMng Ihe dmmiiment. 
Held. a2«>, t)b«t mMifKA i^the treipanumanaedbath^ J9r- 
Jindant hhu ct^fad^ ^MagktmB and in As escee^ 
tioncfMMl^, tkg JDe^niatU am efOiiied to tMm (f 
(OOioH under tke 11 4- IS Tkt.cAA^ andaruie watdb^ 
eh^gedtamt aiade ai nonndt^ iriute mck fwtite had ftai 
hiffngiaMi 

• *n» It U 19 Vb^ ft l4» twt. % «ii*ett«-Tb«t Ibr Miy Ad done bj 
k 3tti2« or tto Pawii! % MMtter of which taTt If* *• »»■ nol JucMio- 
S^iuwfe which he *•» h«n iimM hi. J|w*dlcaoftiiiJf Perm ii^ 
t^Mbr. or hf «lif Act dim lurfw tnr CowncUon «r Older mda or Wir- 
l^HmZi hf audi iitttke In any ndl Matter, may uafaitab an A^on 

35i balSi tfi^E oriL Aot, wUhcm «fW«W.»«Ma-r£oo ia hialHelao.. 
SkZrtkat tka Ai^eomSidMdoriraa done iiialkk>iH4y« aod wtthout any rMupnahlt 

ti[^1S^tlL«eW?oa^^ "VMi AnMsat or upon AppUeatfcm to Ror Ma- 

ISS^lKay iSXwarraiit whieb ihaU ba^ bara iaioad by nch Jnftlee 10 prZ 
^^^^Suwi or mb Party, and whidi ibatt bata been (bitowed by a Coo. 

iTm^ aa albrosaM ; or tf Boch lam^oionttoned Waw«it •hall not hm b^nital- 
SgSl^y -o** ConvWon or Older, or If Jt be a Warrant upon •• lafiirvaUm 
teaa ^edcad IndliUMa Oflaona^ iiawthete« if a Smoaona i»om l««ad«Wfioiia. 
irtreiAWafrattt.aod«ioh8iiin«qmir« «rfed opoa«i^P«r»on,efUjerpar^ 
'lJ!:r^wWwiMtiiaiBinAfor hfan iffthaomeVWion at Milan or mart yaoti 
PUoBof AMa» arfhedtt notawiearaecoidiogtotheMgeD^ Sannms, 

hrSdk CaMno aaah Aottn shall be naifitalned aeainat web Jastioe for aigfthiof 

^"^I^^w^mA^ U •oA J5 Vic. c. 64, aec 2, H fo effbct, the aame «» 

•^ TNt*^ wSr!SLBSr«ed m agaiiist any J|asUee oCftie Pem or othnof. 
flMr or DereoD fbUU&iie any »ublle duty, for any tWog by Mm done In the pec(bnii<r 
JSrfSS^owKdoM ouch duly friic. cot of Uie eoomimi Uw^Js 
SSSi by /rt of PiHimeot. either Imperial or Pro^lneH nor Aatt ^jrag^ 
iSoer rSr^el be tendered attiiwt him, imlem notice hi wrlUng of such Uttended 
S^t \b^{(w|||k the eaoM^ actSon with reoMMiable eleamcM, ihaU hate been 
Z^,i3Z^JuaU»,faf»or^^ perwn, or left at the UMialplMofbU 
SSSX the Attorney or Atent of the party wlK^^^^ 

wToi^calettder mwith before suing out such Writ, and in comeuUng such calen- 
Z^iMY^ the dar of the aerrice Of wich notice and the day of tuing out Bttch Writ 
SirKA^beStffi.«^^ ooUee *all be written the name and place of 
SSLTsiSi Attend or Agent iiing ^^^J^^K^f^V^T'^'^^'i^'^^ 
£tod in eueh notice &e parij suing oat such Writ shall be boundjond riuOl not 
beidlowed to giw evidence of any other caoae of action at the inal thereof. 



Tllb WM t lA Mte' dituntl oa Apl M ImI, to wt a^ 
ntt aod i»r a iMrvr trial of this aefimi, wUe|i WW b^ 
tify u aait fiini of kia aim, to raeofar danafaa firoai Hm Dafeadaat 
for Mwaitioff lub ao« and gMng Vm kto oMtodr, aad lor malkHNnljr 



wattgatitw; w master to BmvoolMmagaiBatkiii aidar Iha 26 Ooow 
14 (ibe MMtora aad Sorraata' Aet),aBte wt 



2, e. 14 (tba MMtora aad Sorfaatr Aet), aidar wUsh ha waa eoofie* 
td^ eoMrittod to Borariaf pd far tkoo iiodai, and wkippod. Itap- 
fowad toat tha Plaiatil^ aoB waa ia tfaaanriaoof aponoa^aiidlaii 
aecpdoatlr kiUod oao of dw Dafindairt^a dodn,aiid tbo Bofon^t kad 
d toiiiawd thoboywitiia raprioMiid, on Ua ato% Ua baiiof the doek 
waa o wild ooa, M had, abovt o woak afterwardii procoodod ander tha 
abdfo SiKtate oo Ua inator briagiiyrthe boj boforo hha and »ymg be 
had loM Uai aoC to Ui Iha doek. Tha CoauidtaBaat dircctod dio hoj 
to ho ooirootad, and oa tha go fo i n w of tha gad writfag to the Defao- 
dant whether it waa to bo cafriad into aloet, ha had r^liad in the af- 
fennatiro aa tha bojr waa rerjr bad,andbodi Uainaatea had oomplaiBad 
to hfan thqr eoold do nothing with hiai. Tha Defeniibt doaded <^ttot 
gnatf bj StetatOi'' and on the trial heforn OrernmU, J., at the hit 
Torit Aariaa^ ft nooaoit wna diraetod OB te pmad that the Defimdaot 
waa ontitlad to Botico of notion under dio 11 ft 12 Viet. o. 44. 

B* Thomp^M showed eanaa agafaMt the rin^ wUeh was aapport o d 
hjr Pnler 00 the gronnd that the qnaation, whettar tba Defeadant had 
aetad lofiA./bfe, ^dnmld hare been pot to the Jnrjr, aa if the Defendaat 
had noted mdlajUk he waa not eatitied to natieo, eitmr Bocik r. 
Clio^lOCvB.827; 2L.M, A; P.S8S. 

Tlie Cbmt said, that the first ebont ofthadoelaratioo waa in tree- 
|iaasiand eomplainad that the DeCeadant had ooounitted the Ffauntiff to 
prison. Li Older to proYo dna it waa noeessair to me inevidenee 
dM eoanntmcnt, wUeh pot die Flalalifr ont of the Coort, as nntil it 
waa qnashed no aelion eoold be broogfai It alao ahowed on the free 
of it that the trespass was caused hj the DeiiBndsnt in his capaeit^ of 
a Sftaji|i^to» which entitled Urn to notice. The aecond count wnafor 
malioioailj ineitiog the FlaintiiPs master to make a chaiga before dM 
Oelendant under die Maators and Senranta' Aet, ahd for mA&MaOf 
and withottt reasonable and probabie eaase oonnnttting the Plaintiff to 
prison OB that charge. Thb was a count for an aet done in ezecutioo 
of the oflke of a Magistrate, ioasmucb as it showed thiere was a ctmrae 
before the Defendant on which he aeted^fttdio^ it might be that he 
had incited it, but of which there was not su&ient erideaoe. Hie 
Defendant was therefore entided to nodce^nnd the nde must be db* 
oharged. 
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QfiOW^r 0A89S BB9SKTBP. 
liegkui J. Pratt. Jup* 2, 186i. 

IHDIOTMBjrT tOB aTBAUKO 60«M.— AltlOKMXIffT FOR BSMBFIT Oy 
CRXPITORt. — ^BAILMXIIT. 

Thedrf€ftdamiu0UffOepCHrdingto4mra$$gmentfrmn^ 

premimt to wmpteie cpt&Ai worktp had removed goois 
whiAuer^i nd iutedinoHostig immU /cr^ 
crediion,mth pie fmuduietU iMtmUwn^Agnvdngtka 
partie$ htmfkiaU^ intemted therein, but thejwyfmtnd 
that hewa$ mimp(MtMmfna$ agektfor tketnOeeaU 
the time of Ae removal : BM^ihat he amid nU be em» 
vieted cf having siolen the mme, ae his poueseian ua$ 
latrful, and the emvietian wa$ quashed* 

Tbb was an iadtetmeikt ifiaiast tlie priaoner for kTiDg stolen Mrteiii 

{ropertj, which he hki aBMgiled orer for the bencftit m hfci •radBtwi. 
t appeired that Ae pftsoaer earrfed on the boaoMMof a thimhliifflakor 
and mann&ctnrer^-md tiu^tit had been arranged be ahonld be aHewed 
te eoMlete eertafa onfinUied work, and he aeeordfaiglj remaiaied tp 
poaeessiOD for the puriNNie) and had aTailed hunselfof tM opporConity 
to removethe propertf in flueetion. On the trial b^ore the I^feorder 
of Btrminghauiy the jnrf loimd that the propertj was reoi6|ViM after 
the assignment, and with the fraadoleBt intent of deprivrng tne parties 
beaefiaiailj interested nnder the deedy.but that the pnsooer was not at 
the time of sneh ressoval in the eare and cnstody of the goods as agent 
for the tmstees. 

Smieston 4* Field for the prisoner. 
A* Wills for the prosecutmrs* 

The Court aaid| that as the finding of the jnrjr elearly negatured a 
bailment, end the prisoner was in lawful possession of the goods, the 
conviction mnst be jq^aashed. 

Eegiaa t. FeaihereUme. April 29, 1854^^ 

manAimtn or OAsn utnBTBD on dbath eat jomb.-— FnAorion. 
On the deaA of a Judge tdb tried a prieener, held that the 
oase iMA had been reserved oomld be ngnedbgthe oAer 
Judge on thfi drcUit. 

JffuddleeUm applied for tfae^ Afeetieo of the Conrt m reference to 
tfab case, which tod been resereed by the late Mr. Jostioo Talfimrd 
but who had di^ before Sid^ning the same. 

The CoiiTt said, that aO oases at the assises were etated to be tried 
before Ae two Jndgea, and that therefore the signing of Mr. Justice 
Wightmanf who was on the circuit trith the late Judge; wovUI be 
anSicieot. 
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Segbuit.Prm. Jiim8,1854. 

uiDfCTMiiiY roR iTXALuro AGkmwt DUTOE ABnommQ yoa Bl- 
Htm or :cMDiTou^-«coiiTiif0V0 wumm. 

2%eiiimer^cieft<u«i /iilfa Aotf OMtfuei oB his pnpertfm 
tnuUeifar Ae hemefU o^Att erOitanfltUkeremaineitn 
pomudm. OHanimBhMimUf^$lmtMmAla*B,tk£ 
Jwy fomnd Aal Ae prUomef kadremoMAmni^fUrAM 
eMpiil90HqfAe4kedmd^hi9ami iod^rmidAefmr* 
He$iefmfkMUlyiniefwdedf andmimdgmitfi^ trus* 
ieeu Tk0^o9meiim%attgo$iMedoHAeMectm 
pomsthntf Aiprppertjf hut never been fiimged. 

It Appeared tiwt the prisoner bed been fhe owner of cerCun ktis 
and M aaigned all hb proper^ to traiteee for the benefit of Ina nre* 
ditori» bet remained in Dosnenion and carried on Ae borineaa finr tbe 
truiteefc The Jorjr had found, on an i ndi ct ment fa stnaSac fauba bf 
renorinjr tbein, that be bad mnofed tbem aftv tbe execHtion.of tbe 
dced»aM with intsnt to defrand tbe partiet beneficially iaterealad^ and 
not aa agent for the tmsteeik Tbe priaoner was cooTicted. 

SiiUedon for tte priaoner on tha groetfl Cbe poeienion of tbe pro- 
pertjr bad nerer changed* 

TT. X WUIU for tbe proaecotion. 

Tbe Qmn aaM Ate coariction mnat be qnasbed* 



JBegcna T. FeaAenienet Jnne S| 1854. 
C0KVICTI09 or PARTT AasieTiNa wirs TO arnix raov BvanAim 

LABCBRT. 

Held, Aai alAaugh a urift cannot be found guUiiy fflareeny 
for dealing her kudmd's propgrtw, yet tf Ae eotmnit 
adtdiery, and Aen eteal Aegooie lip^ft the aduUerer^he is 
giitAy cf fihn/jf, at Ae Am determined her quality xf 
%oife, and was no longer reeognked a» hamng any prop- 
erty imthe goods. 

This was an indictment against tbe prisoner for steeling 22 sorer^ 
eigne from tbe proaecntor, whose wile, it npp«ared> bad tairen tbem 
from bis bedroom without aotbotitj, and girea them to the prisoner, 
upon whose person thejr were found. On tbe trial, before Ta^fburdf 
J.y tiie priaoner was found gniltf, but judgment was respitedi for lbs 
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oprtdoii of <Im CouTt to ht taint whether the deliferjr 6f thehodbtod^ 
^lods hj the wife to the prisoner with the Inowied^ bj hin that abe 
took then without her hushand'i anthoritj, was soScieat to support the 
cooTiction* 

No eouDsel appeared. 

The Cowrt said, the general rule was that the wire eoeld not he 
foQndgniitf of lareenjfor stealiog her hnsband^s goods. Botifshe 
took away and conTorted to her own ose bis goods, it was ao larcenj, 
aince thef were one person. This was,bowefer| sobieet to the ooali« 
(icatioQ ^st if she coaftmitted adulteiy^and then stole the goods with fhe 
adultererj she then detemmied her qaalitjr of wife, and was do longer 
recognised as baring any property in die gbods, and the prisoner as« 
SMlii^ her in stealing them was gailty of felony i Datton, c« 197. The 
coHrietioa Would therefore be amrjoed. 



Rggiha V. LetrkUu Jmns % 1854* 

TNDICTMSirr^^AVXllDlMBNT AfTnE TSBDIOT*— -HBW IJimCTlCSMTi 

Jh an tniktmadfor stealing goads^ ike pnjpertff of A. B«, the 
teamd amat charged thi rece^ of the pnf>ertf knotting 
U to be etplen, out Im mistake the proeecuioe^t name, 
imttead (fthe prietmere, teas need : Held» quaAingacon' 
m^m,&attike qmrter aeeuam eould not atnendafter 
mrdiettff eubetiHoing ihe prisoners for the nroeeaiter^s 
name, out thai a freik indictement againet the priamer 
m^^ he pteferredn 

In this indietmeat for stealing a <|Uantity of beef, the property of 
Abrahani Broeksbanfc, the prisoner had been found guilty on the second 
count for receiving the property, koowinar it to be stolen, and on the 
prisoner's counsel moring in arrest of ju^pnent on the ground of the 
miataitt inserting the prosecutor^s name in sech counf ustead of ther 
priaoner%'the Court of quarter seaions amended the indictment. 

Beaton for the prisoner ; Side for the prosecution. 

The Court said, that the motion in arrnst of the judgment was right, 
as ti>ere could be no amendment after rerdict, and the indictment was 
bad on the bee of it, for not stating Uiat the prisoner receired the 
proper^ knowing it to be stolen. The contiction would be quashed, 
but a fresh indictment must be preferred. 







CAP. CXCIV. 

An Act to amend the Act to amend the Jjvtn relatire to 
the Courts of original Ciril Jurisdiction in Lower 
Canada. 

lAimntedio HA June, 1^53.1 

WHEREAS it is expedient to amend the Act passed p^^Qibie. 
inthetirelfth jearofHer Majesty's Keign, and 
intittiled, An Act to amend the Laws relative tothelZV.c.^. 
Courts qforiginai Civil Jurisdidian in Lower Canada^ 
in the manner hereinafter provided : Be it therefore enac- 
ted b]r the C^een^a Most Excellent Majesty by and with 
the advice and consent of the Legistatlfe Council and of 
the liegislative Assembfy of the Frovinee of Canada, 
eolistitttted and assembled bj virtne of and mider the aii- 
tborj^ of in Act passed in the Pariiament of the United 
Kii^dom of Great Britain and Iretand| and intituled^ An 
Ae$ io re^ttmte the Provinces of Upper and Lower 
CanadOf endjbr the Qovemment of Canada, and it is 
hereby enacted bj the authority of the same. That the Sect J7 of the 
seventeendi section of the Act cited in the Preamble totsid Aet ro- 
thtt Act, susd any other enactment b the said Act or <)^£|SJ^2^m» 
any other Act which requires the Snperior C^urt or shy ^f g. ^, aMh 
quorum thereof to hold sittings out of Term in the *Dis^]fhsd. 
triets of <2ttebec and Montreal, on the first two juridical 
days in each week m every month except August, shall 
be and the said Section and enactments are hereby re« 
pealed ; and all things which onder tbe said section or any 
such enactments as aforesaid, the said Court or any ^lOh 
rum thereof is required or anthorixed to do at any snch 
Sittini^ shall and may be done by the said Court in Term; 
Provided always, that the said Court or any quorum there* Pravisot 
of may, in any District, and on any day or days whtcbCoaitmaysU 
sbtll have been appointed for the purpose by the . Court J«* of Tsrm 
during the tb^n lest Term at tbe same place, hold datting]^^ 
or sittings out of Term, for tbe purpose of giving Jjodg- 
ment in eases tberetofoce beard and tftlcen efi dmbM^ 
whatever be the naturnlif tiie jadgtnent or of th^ case in 
which it is given. 

tl. And be it enacted, Tbat so much of the sixteidntbSect 16 of the 
section of the Act cited in the Preamble to this Act, m***^. 4^ ^ . 
fixes the times of holding tbe terms of the said Svp^nor^^^^J^^'^ 
Court in the Districts of (^ebec and Montreal respectively, s. c. in Quebec 
at any time or times other than the time or times appoin*and Moatraat 
ted by this Aot for holding such Term or Terma,shan betobethose in 
and is hereby repealed ; and the Terms otf the said Court ^*"*''*®^' 
shaU be held in the said Districts respectively at the times 



and places meotioiied iti tbe Sehadala A to tUi Aet, nal 

tlM oajt from and to which any Term is m the laid Schs- 

dale directed to be held, shall ia aU esses be iaeladed in 

sacb Term : ProTided always, that the ssid Coart shall 

Costt iy have full power to continue anj snch Term, befond the 

Jp**S ^IT tisse filed in the said Schednle fair its continnanee, bjr aaj 

*"*" order or orders to he made for that purpose during such 

Temu 

Fvtori.77or ni. And be it enacted, That so myeh of the serentj- 
^ '^'^ oeTeBUi section of the said Act as prescribes tbe times at 
Tmiorar- ""^^ ^ Circuit Court shall beholdenb and for the 
auK Comtfai Quebee. Circuit and the Montreal Circuit reqiectifelj, 
Qschse aad shall be and is herebj repealed ; and tte said Ci^snit 
^y^y!^Court shall be boUen m the said Circuits respectively at 
M in siMttte ^ tiSMS.mentiooed in the Schedule B to this Act. 

Powiror IV. Profided always, and be it enacted, That nothinf 

Oofiiy fa^ in the preceding sections eontaised shall be- construed to 

I^^U^^^repcal die first and second provisos of the aeveo^H^vendi 

be ifffi^fi, section of tlie said Act or any other profisioo thereof by 

which the Goyemor in Council is empowered from tine 

to time to alter the times Of holding the terms of the said 

Superior Court, or of the said Circuit Court, but the said 

proraos and pronsieos shall eitend and apply aaiUly to 

the terms of the said Courts mentioned in tms Act and 

the Schedules hereunto annexed, as to the tsma mentiott- 

PMfvltoi ed in tbe said Act ; And provided also, that notwitlMrtan* 

Qonnor ^^% "^7 thing contained in the said provisos and pron-^^ 

SMy faioBit sions, it shall 1^ lawful. for the Governor, as curcumstances 

tsnnt in sny ^fl require it, b^ Proclamation, to Increase the number 

^^''*™^ of terms in any Circuit to any nnmber not eiceediag four 

in each year, and to fix tbe days for holdina aoch a<^tioo« 

at terms and tiie nnmber of days tobe mcluded in such 

Sttseridr Coitft ^* '^^ ^^ ^ enacted, That notwithstandbg any thing 

may Umit and in the twenty-ninth sectioli of the said Act contained^ the 

fix tbe JK«i9ii<<« Judges of the jBuperior Court sitting in Term in any Dis- 

tete' "»o? *"^^ IiMB ^Mive full power and authority, by a Rule of 

SbaiiaUl Act. Pi'ectibe promulgated in open Oourtt to limit the number 

of days on which evidence may be addueed in such District, 

and may fix any number of days certain for EnquHe days, 

which they may deem proper, and shall have full power 

and authority to dter or repeal any such Rule of Practice \ 

Finite 1 Provided always, that not less than six days in tbe Districts 

jlxiqvHt^^ of Quebeoand Montfeal, and not less than three days in 

HOC ID be leas oltiior of the Other Judicial Districts, sbaH be fixed by 

tliBB^ certain any sueh Rule of Praotitsc as suah EnquSte dsij^ in any 

month in the year except the months of July and August. 



7L A»A Wit 6iaeti4» TIttI M> dtj m tfttf of lU Ttnml^ 
ol Hm Saperior Cowt 1» hm faoldea at Montreftl and Qtte-^ P«^ gf <» 
l»M •» afomaid^ ibali te an &^te daj, either for tbeJ^Sen ^db^ 
Sapanor or fbr tba Oirevit Coot, aaleSB w reipeet or * 

iMaiH or Bs^fHurt^vwum or jiroceodnigs, u liereiaaller 
b f rofid^d^ or u respect oCany proeeediiig of a fufflmary 
vafnrOy wbercta tbe Coai^ JadfpM or Judlga hatiag eog^ 
ttisaitf e tlitreof, maj havo fpec^jr «o ordered* 

Vn. And be if enaotied/ That eirery Jaridkai dar iif Alljuridleal 
Term aad oat of Tean exeepC frpm the Ninth diy of Jn^AijB ^cq>i 
tmtil the First day of September botii exolnive, in ««»h^[^V^*|y"ly 
year, shall hereafter bean ^nignSte daj for all ^^^^^^^i^u^^EnSiJii 
Ex parte oansas and proceedings in the Stmerior Conrt ;days in m^H 
and ail witnesses prodaoed for oxamtnatkNi tnerein majr beand Ex fiarU 
aworoy and their eiaroinations taken and aeknowled^d,'*^*^* 
kefdre the Prothonotarj of the ssid C^ttrt^ appointeaforpnjChQiioiafy 
4fc^ Distriot, and snob esiaiainations so taban sfaall senre tonMfftwttr 
afl intents as thongb taken at an SnfuiH sitting in the^^^"***"^ *^ 
ordioarjr oonrae; 

Vm. And whereas in suoh causes and proceedings JSxReeliaL 
imrt$ k is reqnired bj law that notioe of tbe inscription 
thereof for, Smgntit/f be giTen to the partj foreelosed from 
pleading, and doubts may be entettsined as to the extent 
of the rifl^ts of snch party at the Enquite^ Be it enacted, Rights of Ihpo- 
that suoB party shall not be entitled to adduce evidence ch»ed party 
l^reat» butmajr tarosa-eKamine ail witnesses broa|rht ^^^^1^^ 
l^^iQst kun^ ai^a.. resist the tsking of any eyideiice in snf ^^f^ 
wise illegal or inadmissible $ and if sueh EnquSte be pro* 
eoe^ing, as bei^einbefore ia prorided, before a Protbonotarv 
oidy, all objeotiaos takaa by tither party shall by sncu 
ProthonoUry be taflten down in writing and kept of rocord 
in such cause or proceeding for adjudS^tion bj the Oourt 
at the final bearing thereof* 

tX. And be it enacted, That it shall be lawAd (or wjBtiptHi days 
Cii^iiit Judge or any Jtt4ge of the Superior Oourt holding^ ^ fi^^^ii 
a OiKuit CSwirt, to fit in term any days out of term as^J^j|j 
jE^A^i^^ dsys for all appealable' cases before such CircnitcMMnia G« 
OiMurf '; and all witnesses produced for examination there-Oourt. 
in, may ba awom and their examination taken and ac-ohjtetieut la 
knowMged beCnre the Cleik of the said Court, aad suohbeceMriMl.aHK 
oaaminations so taken shall serro to all intents as though 
taken at an EmquitB in term \ but all objections taken hf 
cither par<7, shall by suich Glork be taken down in wriiiog, 
and kept of record in auoh cause or proteeding for adjudi* 
ctttion by the Court at die final hearing thereof; Provided Provifa^ 
always, tluit no suoh EnqnUe shall be proceedrd with on 
eny suoh day out of term, unless notioe of the intendedNoUct 
lioidiag of suoh Enquite h^ ^vf%Vk to tbe opposite party 
at least ton days preTious to tbe day fixed lor such Enquite* 



KopcHrtand X. And bcitt&icted. That lor and ootwitfaBtwdiBgf 
topf€CMdin my thing ia the said Act, or in aa/ other Act or bw,.ao 

^^Sj^v^^^ ^ ^^ ^'^ ^^ ^*^ ^^ ^ bofore the 9aid Superior 

Sltt KumaS Coorty sitting at Quehac or MontrcaU shall he compellable 

IneMie in theto file anj pka or enaweri or take any-step, or otberwne 

Soperior CrnrUto proceed thereia, between the tenth daj of Jvlj and the 

last daj of Augait both inclusive, in aoj fear, or shall m- 

cnr any forfeiture, penaltj or diaadvantBge by refraining 

from to doing between the said dajs, nnless he shall be 

commanded so to do by some eipress order of the Court 

or of some Judge thereof made in such suit or ease (which 

order the Court or any Judge thereof may always make) 

and in the absence of such order, no day from the tenth of 

July to the last day of August, both inclusive, shall be 

reckoned in computing the delay or time allowed for filing 

any plea or answer, or taking any step or otherwise pro^ 

ceeding in any suit or case before the said Court, but for 

the purpose of computing such time or delay the first day 

of September shall be taken to be the day next following 

the ninth day of July, and such time or delay shall be 

computed by reckoning only the days before the tenth day 

^mviso I of July and after the last day of August : Provided always, 

EroepcfoM «s that nothing in this section shall extend to prevent or ex- 

tothinssex- euse any Frothonotanr, Sheriff, Bailiff or other Oflker 

CTtte C^^tto^"^"" returning any Writ or doinff any other thing on the 

ht done. ^^7 ^ben he woold otherwise be bound to return or do the 

same, or to prevent or excuse any party or person from 

obeying any process or order of the Court issued or made 

in or with reference to any particular suit or case, or from 

doing the thing which he may thereby be commanded to 

do, at the time mentioned in such process or order. 

Whan tha XI. And be it enacted, That the foregoing enartoteftts 

^rSi'* aJu^ shall come into force upon, from and after ilie ninth day of 

oomeinto ^^Yf ^^ tfaousjind eight hundred and fifty-three, and not 

forae : but ^ before^ but their coming into force on the said day shall, 

they thail be from and after the passing of this Act, be taken notice of 

wJw.'^^ ^y ^^ ^^ Superior Court and by afl Judges and Officers 

thereof and all parties to or concerned in any suit, action 

or proceeding before the said Court, and they »hall govern 

themselves accordingly in fixing the return days of Writs 

and Process which ought to be returnable in term, and tbe 

time at which any thing is to be required or alfowed to be 

done in any such suit, action or proceeding, and in all 

As to things Other res)>ect8 wiatsoever; and any Writ or Process 

which can which is on J returnable in Term, or any thing which con 

onlr b« done Qjjjy be done in Term, and which shall before or after the 

" dnted*"^ passing of this Act huve been made returnable or ordered 

^9n this Act to be done on some def which, under the foregoing eoact^ 



mentsy will not be a da7 in Terra, shall be returnable ontafcei effect, to 

the. rettftn day in Term neit after the day oo which it ^^^J^^^^^fc^^ju 

made returnable, or shall, be done on that day in Term oo,^^ i^^^^j jq 

wbicb such thing can he done next after that on which it Term. 

shaU have been ordered to be done; and any application 

foe a judgment of ratification of a title to immoyeahles of 

which notice may have been given for some day which 

under the foregoing enactments will not be a day in term^ 

sball be made or med on the day in term next after that 

mi which such application should have been made, had this 

Act not been passed. 

XXL And be it enacted. That in addition to the places ^^^ Circuttf 
at which the Circuit Court is directed to he holden by thej^^* ^ 
seventy-seventh section of the said Act, the said Court 
shall also be holden in etery year at the places and times 
hereinafter appointed ; and <the local extent and limits of 
the jurisdiction of the said Circiut Cnort, sitting at such 
places respectively^ «hali be as follows, that is to say : 

m THE DISTRICT OP QUEBEC- 

At Tadoussac, in the County of Saguenay, in and forTtdousae 
the Circuit to be called the Tadoussae Circnit, from theCircutt. 
nineteenth to the twenty-eighth of June, both days inchi- 
ded, and from the twelfth to the twenty-first of October, 
both days included in each and every year, which said 
Circuit shall include and coiisist of all that part of this 
Province lying on the North shore of the River St« Law- 
rence and on the East side of the River Saguenay* 

IN THE DISTRICT OF THREE^RIVERS, 

1. In the parish of St* AtUomedekt Bade du Fd)vre,YtaBMk», 
in and for the Circuit to be called the Circuit of Yainaska,Cijrcttit. 
from the sieventh to the twelfth da^, both days included, 
of the months of January, July and October; which said 
Circuit shall include the County of Yamaska, the St^igniory 
of Nicolet and Au|mentation in the County of Nicolet, 
the Townships of Wendover, Wickham and Grantham, 
and the first, second, third, fourth, fifth, sixth, seventh and 
eighth ranges of the Township of Upton, in the County of 
Drummond. 

. ^ In the parish of Smnt Narhert d^Arikabaskay in and ArUiabaska 
for the Circuit to be called the Circuit of Arthabaska^Oi^cuit, 
from the .fifteenth to the twentieth, both days included^ of 
the months of January, July and October, which said Cir- 
cuit shall include the Townships of Warwick, Arthabaska, 
Stanfold, Blandford, Maddinia^ton, Bubtrode, Horton, As- 
ton and Augmentation, and t^fimpsoo. 



IH fCHA DIBTSIOT OF KAMOURIlSEA. 

Orem UIumI Ib iU pariah of ^. Jtdn Btiptkit 4i POk Yme^ h 
<^»^^ au>d for tbe Cii^t to be ctHcd th« Oirmik 0f Ttle T^a, 

from tk fiirn to th« f eBfli orMafol, J«lf and TM^ajb^Vf 
bdcb days ibcloded, in each and cvciy Vear, wUcli'sard 
Oironit sboll incUide aad consist of ifae Pitt^bes of lOois- 
PSstole% 6t Eloi, Isle Verify, 61 Arsdne, 8t. Geol^ da 
CafiOmia, in tha Ooudtr of Rimooski, aiM all ib« laAds'ii» 
tlM said Oom^^i/ing liel^eBii Ilia nM ]^«isfeM aiid th* 
Pi^inoe tiftov ^*A betwiien i liae jprOiOflgad diftelfy'vii 
•ontimiatioBof tbe Uneaepaimthig Itfae Paraihts of St SiiMD 
and Trois psMesf andi prolonffstiSD of the asfetani b6«n- 
datrj of tbo Parisb of Miw^^Jth-lMp. 



FeK mw At Vd? Eiaor, m and for tba Ckawt to be bailed Fos 

CiffMit 2|,p^ Oimiit, from tiM first t»^tb6 teiltb dar iitf A^ugvst 

bodk days >iii«hided,4a eaeli a«d eVaff year after die pr^ 
seat j^ar one tbauMod eight hiMiifred aad fiftj-tfaree ; and 
the saidOiKMt aball b(t eaUed The Fox Ri?^ Oftreoit^ 
and shaH coaipvisa all the aatUoHieiits on tbe coast af tha 
River or Oulf of fit Lavraaae, {rons 6t. Ame daa Monta» 
aachsurel^y to Cap Booarsy laohinTelj^ 

mkawMcfaMM And so nfoab of asj Caroait airt«Alished bt th« add 

!L!!1S%:!!! ^^^ ^ ^^ ^^^ the Kroito of either of the asid Cii«tiiu 

2i^S2ms^ ealabKsbed bf fl^ Aet; shall be aadis berebjr dstaohed 

from tiio ' GirHitt m whieh it k novr incliided, aiid ^11 )ao 

l%fba» asi to longer forsn* fart thereof : Provided always, thtft Ho change 

efleoi peadli^ made bytfais section in the limits of anj Cittait, shall af- 

*****- feot anjr action, suit or proceeding cdnioMinMkl in ai^ 

Circuit before thill fcfctiQii shall ^me mto effopt^ bnt the 

same and all proceeding and matters incident thereto^ 

whether bofore or after axecntioo, shall be cootiniied: and 

ilealt with as if the limits of the CiFcntt in which eiicb ao(tjioo> 

soit or prooeediag shaH have been oommeuoai, ba4 0Ot 

beeii changed or affetfed Iqf tfaia Aet. 

iKftwati^ XIIL And be it aniacted, That the tent preeedbi^ 

iMst praeedRng sectiois shall ettmis into loree open the first dajr df October 

feettMhiliBll nex^ npon^ from and after wmeh di^^ and not before^ the 

^ Z"*^ Oironits therew dKntiOned shall be held to be estabKshed : 

ftoHwot OS la Provid«4 always^ tlmt anf Clerk: or Officer of the Oirenit 

itopsiaiaieot efOourt in: and £ar eithet of tha said Circuits^ niajr^ be ap- 

OITMeiv. fointed at an7 time after the passing of this Act, to enter 

upon sad prrformthe fonetions ami duties of his Offior 

upon the said dajr^ although the Cirouit Court maj not on 

tbosaiddaj hare mot or sat M> tile Cironit for whiob be 

shall be appolafed. 



XIV, Andbe it€Dacte4,Tliataa niudi of tlie thirtwinthOigB ritHrfgfa 
•eetioDoFthe uidJketor of any other Mtrt thereof, ••■"^ "WfJ*"" 
preireBts a*; Cimik Judge, when in tiM biBtrict of Otttft-S^^IIdr 
WM <» 10 titt Sktrict of Kemounuka^ (rom esercUiaff tbe superior CMrt 
foiiera of ft Jiidge of the 6upert<Nr Coort doring any Tomet all tiaee in 
«f the Snpmior Court in socb Distriec, shall be nndis^^J^J^ 
lierebf repealed ; and from and after tb« p«ning ^ thli 
Afiti each of the (^reuit Judges for Lower Cana^, w^n 



an the XNatriet of OtUum or in the 
nhall, at «H tiaaee in Term or out of Term of the ssiid 8tt^ 
perior Courts hate and exereise aH the powers Tested JA 
•nj one Judge of the Superior Court. 

XVi And beiten&eted^ That on such daja in vacation The raiidMit 
mM ahall have heen«ppomtedfi>r the porpoee etOer by anj'j^' ^^ ^ 
RiAo of fVnetkie tnbe nnde bj the Superior €ourt or ^jf^SSiHSSSL 
mny order to he made b;^ fhie said Gonrt sitting in Term thin QMbeeor 
in the Distrtet to wjiich snob order iditil relate, the Judge MonirMl nugr 
vftha Superior CbUrt resident in afijT District in Lowerh>*;*''d i^ 
eao<da» except the Districts of Qu^ and MontreeF,^!f?^^^^^ ^ 
shntr and may hear and gire judgment m any ease or mat^Termt'tabjeet 
terwlacb the said Court sittiiig in Term m the same Sis^torefwaring ia 
triet eottid heaf end girsf judgment in, and such ju^gment^*'"' ^ ^ 
simU'hafe in all r^pocts the snme effect as a jadgment ofJ||2JJ^^|^^ 
the said Oourt in Term, uid^ila'the partjr deeming himself 
nggrieTod "Aorellf shall, en or bef<^re the third juridioal 
dsjr after that on which such judgment shait have been 
nfUD, file in the Offlest of the Phithonotary of the said 
Oourt for sudh Distcior his exception to such judgment 
endlfaufeaeons of sttoh exception, and shall at the sasMSeeoriijIbr « 
tisie puf into the hands ef the md Rret he no tn ty the sumeorts fo be 
of Two Fottads Ten Shillings cMenofyersiiah other enmS^^'*^ 
nt shaH be fixed bf eiijr Rule of PMiolbe of the Mid 
€ourr, to secure tbbeoftts on the rehearing of tim eium epon 
iochexaeptioo, in whteb -case the judgment ihal not he 
«xeeuled against such party, but the case' o^ matter shell 
be' reheard by thi Ooott in Term in the same District, after 
wfaieh Bueir judgment shAll be given therem and inch order 
nedeastothe tSostnoftlie rehearing aa tk» Coort shall 
ttink right ; and the Resident Judged shall not befreoia<« 
ded from sitting een member tif the Oourt ni snoh rehear- ^ 

hgitj mason of his having given the judgnaat laieepted 
to : Phivided sfwafs, Ihst S^es of Praetina mkj he made fttwjw^ tea tn 
far ragnkting the proceedings under thb seetienHn MkeP'^JJ'^l***^ 
mamier as forregidating other jMroceedingeh the aaid Cenrt,^ 
but in the abseaoe of eueh Bnies the Judges nr Onort 
shsU govern tbemseivea and regulate the prooeedings in 
each ease, in suoh> manner as thof mejr deem best adapted 
to ensure justaee t« the parties eonceined with Ibe least 
poMibie expense and delaf » 



Tin* 
Two Cireidt XVI. And be it enact6d» Thiii for and n^twitbttendhig 

M7supe&)r MtMon, »od intitoled, AnAottonmmd the Lano rdatm 
Court. to the ^ubnimsttHOum ofJuitioe in G€upif the two Oir- 

12 y. e. 40. ^^ Judges retideat is the Diitrict of 6aijp6 maj hold the 
Terms of the Silperior Court thel^Ot withoot its being 
necessary that anf other Judge should be preseol at such 
teniiyand with the saSM powers and aothoritjr as if the 
Court were held hj three Judges as provided bj tfie said 
Provfilonln Act; excepting always, that whenever the said Court 
ti^dri^jii '^^^ ^ ^^^ ^f ^ ^^ ^^ Circuit Judges aloae^ and 
ooinien/ ^^7 ^^'^ ^^^^^ in opinkin aa to the judgtaent or order 
which ought to be made in aaj oase^ the record in each 
case or so mucb thereof as the two Circuit Judgea shall 
agree upon as sufficient, shaU be traosmitted bjr mail bf^ 
the Protbonotaiy hating the custody thereof to the Fro- 
tbonotary of the Superior Court at Quebec, so soon as the 
parties or any of them shall have paid to such first men* 
tinned Protbonotary the sum necessary to pay the poststge 
Hearing tt of the said record, and being so transmitted, the case sbtui, 
Quebce, He* at the diligence of either of tbe parties, be beared in a 
summaij manner by tbe Supeiior Court at Quebec in 
term, and socb judgment or order made therein as to law 
may appertain, and the record with such judgment or or- 
der shall be transmitted by maO b? the Protbonotary at 
Be-trinim]»> Quebec so soon as the sum necessary to pay the postage 
**«?!!!?*2f^ thereon shall have been paid to htm by any of the pai'ties 
toGasp^, fce. eoncerned, to the Protbonotary in the District of Gaap6 
( by whom it was transmitted to Quebec, and socb judgment 

or order shall then be obeyed and eieeuted or may be ap- 
pealed from and otherwise dealt with as tbe judgment or 
order of the Superior Court sitting in term in tbe Diatnct 
of Gasp6 ; and the costs attending such transmission of 
the Record and the rehearing at Quebec shall be in the 
Frovfsoi Mto discretion of the Court at that place: Proridad always, 
SuJ^Sif*' that Rules of Practice may be made for regulat'mg tbe 
proceedings under this section, in like manner as for regula*^ 
ting other proceedings in tbe said Coon, but in the ab- 
sence of such Rules, the Judge or Court shall govern 
themselves and regulate the proceedings in each case in 
suob manner as they may deem best adapted to ensure 
justice to the parties concerned with the least possible ex- 
pense and delay. 

ProviBonwIth XVn. And be it enacted, That whenever a Writ of 
^OT?^® Attachment, Same ArrSt, either before or after judg- 
Attaebment ment, shall issue from the Superior Court for Lower 
to attach Canada or the Circuit Court for Lower Canada, to attach 
mbaeji) &c., moneys, goods or effects in the hands of any person re- 
sident in any District other than the one from which such 



IX* 

WritjisQM^ the TierS'Sadd «poo whom soch Writ ofio the hands of 
AttachmeQt fthall have bfjen served <M* executed by theA|»nyin« 
Sheriff of such other District, shall (subject to the proti- JJ^^JJ^^JlJ'' 
sioa hereiiiafter made,) be bound to answer and make his^),}^), y,^ ^^^ 
declaratioD to such Writ according to the exigcncj thereof iiaues. 
at the place where the same usoesi and default duly ob- 
tained against such Tien*Saim shall have the same effect 
as if he were summoned to -answer m the District where 
he is domteOated and bad made default to appear and an- 
swer thtre; and in the erent of a contestation of the 
declaration of the 7Vers-&ii», the same msj be had in the 
District where the action has originated, and the Tiers-, 
Said upon service on him of such contestation shall be 
bound to answer tuid plead thereto in such last mentioned 
District, and the Superior Court and Circuit Court hoiden 
within the said District, shall have jurisdiction to hear and 
adjudge upon the merits of such contestation and upon all 
matters connected with and rehiting thereto; Provided Proviso: 
noverthelesa, that such TV^rs-iSam maj on or before the ^itn^Snn 
return day of the Writ of Attachmec»t, Saisie Arrii^ ^mmy%^pwr\n 
served upon him or them as aforesaid, appear at the oflSeesueb odier 
of the FtothonoUiy of the Superior Court within the Dis-I>*"*^^ 
trict where he resides, and make his declaration before sucb 
Frothonotary or a Judge of the Superior Court, either of 
whom is hereby empowered to administer the requisite oath 
or affirmation, or to recive such declaration, which shall 
have the same effect as if it were made at the place where 
the Writ of Attachment is returnable. 

, XVTIL And be it enacted, That whenever any declar- Declaration oT 
ation of a TVers-Smt shall be made fas provided for »'^T*f''"^*fi!S 
the neit preceding Section J at the oflBcfe of the l*rothono-^ *^ ci!«!k of 
tary of the Superior Court in a district other than the one the Court at the 
from which the Writ of Attachment issues, it shall be the place wbere (he 
dutjf of the Prothonotarv where such dechration is "*^^'^>)I[!jl^*if"^' f 
forthwith to transmit the same to the Protbonotary o** xv«r^&i*i!' ** 
Clerk of the Court at the place where the Writ has 
issuH, and subsequent proceedings may be had thereon 
against the Tieri-Sain or defendant in the cause, 
in the snme manner as if the declaration of the Tiers- 
Sqim w^re made before the Court, Judge, Cleric or 
Prothopotary at the place where the Writ of Attachment 
issued f and where the Tier9^Sai$i has made default to 
answer on the return day of the Writ at the place wiiere 
the Writ is returnable, the Certificate of the Protbonotary 
of the Superior Court in the district where the TierS'Saisi 
IS or are resident, to the effect that the T\ers-Saisi has 
inade de&ult to appear and make declaration to sucb Writ 
on or before the return day thereof, shall he sufficient to 
enable the Plaintiff to obtain the benefit of default against 
such TSers-Saisi, 



DVUt^M'te ^'^' ^^ ^ ^ (maettd) Tbat ^ txig^y- .tit ill 

Ite'^itiifiief oT^i**^ ofSoem itrr^t»wlielber before or after Jud^pneiity 

Wffiit of ^^ to bo nned^ottt of tbe Superior Court, or out of the OkT" 

£ifs^ofite ""^^'^ Court in appejdaUe eaaes, aball iu effect be^as regitrdt 

Ooort*oriirafc*'*17 2Yeri-iSm<\ therein named, to rehire taeb IVrih 

OirMit Coort Said to Appear uoid make iAie declairatidii required of bioiy 

b Appealable st tbe Office of the proper Protbonotarj or Clerk of Ae 

^^*^' '^ :Oe«rt before whieb lie aball be aumaioiied, durinf Offiee 

hours, OB or before the Return dajr of such Writ, or imi 

DeAolt of the juridical daj next thereafter ; and if, after doe retura 

Tkn-^mL of such Writ into eucb Oflee, aaj Tien-Sam thorel^ 

Tkn-SiM eummooed shall finl^to appear and madce sack dedaralion 

maj appear ia within the tioseiSO enjoined, hii default shall 00 the next 

^Udi^^ foUowittg jtirtdieal daj be reeoipdedi and shdl ^thereupon 

)![ ^{^ hare the same efiect to all intents a» though ascertained 

mid recorded in open CoartfMfing always the right of 

waek-^^ier^Sdki to appear in the District in iriurh-he 

nnrf^resad^jasherebbefore provided ; and the Prothoaotary 

•ftCkrk shall hare power to administer the proper oath 

Ffovwoi ftf to t^ e^ary such iWa^Sosttf Provided always^ that no such 

teiaraMpua deelaratioa made by s Tien Sous before the day of tbe 

■|j;f5?SiI«^'*^»" '^ shatt be recelred by the Prothoootary 

aaj « newra* ^j„c:|erk unlem kte accompanied by a Bailiff's Certifiei^, 

ahewii^ thnt^ notiee has been gireo to the PfiuinSff or^hts 

Jkttomiey^'at kast twtMity-four hours prerioudy, of the in- 

lenfeioh of the JW^Sotit to make such decUration before 

the retom of the Writ. 

• 
Mafihr . XX. And be it enacted. That notwithstanding any thior 
^MhH sai i» the iffy-ninth and tw nty-dfth aectioiis pf the Act Cfitei 
Jll^JJfJI^i^ is the preamble to thb Act, tbe delay fpr^ pl^uiuig. ai|d 
jSfpistXs tietireen the sereral pleadm|s in appealable cases befere 
hclbra any Circuit Court .^uJl he five clear daysjmiyf.aiid ^ 
L^ oi|bt days, ss in and by the said ^tioos provided ;.^b«4 
^ Uiatjsll the provisions m die twenty-fifth aiu^^ 

•Mtftesoflbe sai4 Act disO apply to the said, d^ 
five days, in the same nmainer as they now #pply to the 
several delays of eight di^ ^ 

^nuiin what XXI* PlrovilMt^ atways, and be it enacted^ That tiot« 
Maycortaib srithaUnding any thing |i the tvrenty-fiftk section of the 
geaa aHMt be eaid' Act or h^ tUa Aet Of in any othSer law Mmtsined; HO 

thnDilutohin^ or Other prdinnnary plea, shall-be recetfod, 

uidcbB the same be filc3 witilia Jf^iir ilisys firom the dajrof 

tiie retura of ^ Writ or of the filii^ of the Ideadii^ to 

whilb. such prelaninai^ Bneeptiott or plea is eppoMdt 

Piporian : not mSut the &Qt of his havmg filedaiiy sueh- M ^ Huiina ry plea 

^^^^^ or Bxoeplion fhsU not proehide any partf Ami ffiing aftf t« 

"^t"^*^^ wards a plea or pleas to the merits oTtbe cause witointhe 



Msf' rftofred by Urn W Urn tXng of tmli pltanruMl illegal «iNr 
Mob debf flihsll bie reckoned from tte dftf of tt^iDtoHo^P*"^ 
eotovy jttdeoioilt on iXm pnl&miamrf ploa or of tii^ wtdi- 
dnval «l the aaoie. 

XXII. Andb^ it eoacted, TIttt so AOcb of tlie mut^^SMt tt^rilM 
ftobmid aeokum, o# 6t«nj otimf port of the Sif4 Aot,iM ^,4?i .. 
directs tisat the mere fibig of a Bemande ii intgrt a i i tfeji Si|y ! !! ^|il|] l 
in 0D7 case, elioU staj jyroeeedingB m wdt iuit ' during nMfe£vigttM> 
three dajs, sbaU be aM is berebf repealed ; and that from P m n i tin lK ^ 
and after the passing of this Aet» the Demmde in inter- ^^""•■•i** 
featioa maj ht fibd a» i^ present* wtthont being alfciwad 
hr anj CWt or Sntge^ but shall not stajr proeeodinn in 
tfao ease or otherwise affect tiie aaae until it shall into 
heen allowed hjr the Court upon motton in Tern or bj one 
of the Jttdgeaof the Court upon petition in Tacation vend 
that after anjeoeh IMmaiuh in kterfention shall ha?o 
been allowed br the Courts the prooeedMgaki the ease 
shall he eCnjed during three dafs^ and the prorisioos of the 
laid nioelj-seeond section shnll npplj after such alk>wanoe 
i€ the Lemande in interrentioD as they now do After the 
Agig of the same : And ererj such motion or petition nnj 
If^ jubde or preseoted att anjr time befMt Jod^riOMit. 

lyttl. Aiftd whereas the Courts of Lower Canada m IMuL 
jmt'bj law invested with iwfficieDt authority to goaro 
ngimst the fraudulent arrangemonti of. debtors wi^ die 
litddieiBij at the sale of rsnl propcurty seine|d by authority of 
Jaaltoo^ Bo it therefore enacted. That wbeneeer it shaUwhsa the 
ep^ to tha Q^urt out of whicbaoy Writ ile HhfrwshaHfwdkusc o( 
Have isBHted^ hj the return of the SheriO; or Of any ^^S^SfWb 
Officer of tho Court duly anthoriaed to act hi soah seixam,^^^ ^^ „ , 
that the nmtehoser of real property taken in exeft|tion,baeOeart sbtll 
negleoted to pay 4vs priee of his adjuration aoeording to«^9Mt 10 
the GOoditioBS of the sale, the Court, at^ witanee of the]J^>^|J|[^^ 

plaiDtiffor oftiie delendnnty or of nigroppoiing party, shall ^dterdspoiSa 
Older the Sheriff or other.offieer of the Court, an above cwtsiaima 
ttoirtioned«to prooeedanew with lbs sale of the sMdraalMbrehM 

at ihefoUe emhire of the purfhasor after aotJceajg^ggr 



propetty 

S'Ton in the manner nreseribed \if\am,\ and shall dirent' 
e said Sheriff or such diScer of tiie Cpurtto i^uj^ 

bidder preaentiag Umaelf at thf*' iine df soch W 
bolbro feceiTing tns Brst biddibg, to di^Kxait and jwy a jmoU 
e^nal to the ameubt of the eosis thoii due to the pMatiff 
for oosts of judgnmnt nnd aeisuro. 

XXIV. That if any bidder refuse topayouob sumvinehothsrwlis ha 
Sheriff or offiaor of the Oonrt, sboH, go 00 with the aaid »»»lldismc>id 
enoond oale, starting from the nexi iireeeduig U aa if """^ molli^ 
siiDb bidder had not <iftred wj biddiBC*, 

ZZT. That in ooeo of a Mufd oule nnd ndjudioation inuigr dsyssH 



XIL 



Dty be consfipienee of the neglect of the Mcoiid purchaser to de- 

Se oTa'uiW ^* ^ P™* ^^ ^^ purchase, it shall be lawful for the 



fftla. 



PlalnUflTiiitj 
authorise 
blierilTlo 
seoaive a bid- 
ding wiUiottt 

d^KMlti 



Court, if thereto required by anj interested parfj, to order 
such Sheriff or officer of the Court to require every bkldrr, 
before biddiiiE, to deposit and paj into his hands ^ sum 
equal to one third of the debt due to the plaintiff, includ- 
ing capital, interest and costs ; hot sueh sum shall in no 
case exceed One Hundred Pounds currency. 

XXVI. That when the plaintiff or his Attorney ad 
litem, or aoj person duly authorised to art on t^half of 
the plaintiff, shdi authorize such, Sheriff or oflScer of the 
Conrt either in writing or in the presence of two compe- 
tent witnesses, whose names socb officer shall enter in his 
return o proeeedinga, to receive the bidding of a bidder 
without requiring the deposit of moneys in the cuSes above 
mentioned, such Sheriff or officer of the Court shall receive 
luch bidding, and shall proceed to the sale and adjudieation 
of the real property seized, without requinng the deposit 
and payment of the sums aforesaid or of any sum whatso- 
ever. 

If the PWrt^ XXVn. That if after the issue of the Writ de term 
M^^M*^ ^^ ^^^^"^ *•>« ^^ adjudication, the plaintiff or his Attor- 
Defeadantwill ^^J ^^ the cause shall dechire on oath before one of the 
oaaae iH]|>|iertj Judges of the Court, that he is credibly informed and be- 
lo be adjudged Vieves that the defendant, with a view to retard the sale of 
peraom^d«mtt^^ real property seized, will cause the real property to he 
niai be'ord^iBi^J^^S^^d to insolvent or unknown purchasers, the Court 
inftntliisUfice. shall b»ve power to order such Sheriff or officer of the 
Court, who is hereby required to obey such order to re- 
quire every bidder at the safe of any real property to de- 
posit and pay into his hands a sum equal to that due for 
costs up to the day of sale before receiving such bidding, 
unless such Sheriff or officer of the Court shall, at the time 
of the sale, be authorized by : the plaintiff, or by his 
Attorney, ad litem, or by some party duly authorized, to 
attend to bis interests, to receive such bidding without re- 
quiring siich deposit or payment. 

XXVin. That soch Sheriff or other officer shall, im« 
mediately after the adjudication, return to the bidders to 
whom such property shall not have been adjudged, the 
^^^JJJJJ^jj^ moneys deposited by tliem respectively iii virtoeofthis 
Act, and the amount deposited by the person to whom the 
propeH^ shall be adjudged shall he considered as part pay- 
ment of the purchase money. 

¥U edQudica^ XXIX. That in erery case the fal endunsseur et ad^ 

taire Viable for judic€Uaire shall, in addition, be required to pay all other 

And^^"b^*to ^°*^S^* ^^^ mterest accruing to the judgment creditor, 

*" ^^ and ocmirainte par corpg may issue against such bidder 



Depofll to be 
retmtied to 
bidders not 
becoming 



for tb« TBtcvery cyf the differenee between tbe amoonl hiitamirMiHiipar 
hj bim ukI that of th^ reode WkfcBe enefUre, mtbdot,^'?*- 
kis being entitled to datm anj overplmt which sh^n be 
paid to the other creditors in their order, or in the absence 
of other creditors^ then to the judgment debtor. 

XXX. That such contrainte par oorp9 shall be order- How toeh 

ed by ^e Court at the instance of the plainUff, or of the^^jjj^*'^* 
defendant, or of anj opposakit not collocated for the full 
lonount of bis debt, who shall make it appear bj prodactido 
before tiie Court of the Record and of the proceedings oo 
the seizure -of the real property, thai such hidder has not ' 
paid in and deposited the purchase money, and that a dif- 
ference exists betwetfn the price of sui-b bidder and that 
of the second sale ; and such contrainte shnW be ordered Induration* 
and shall last until surh pretended bidder shall ha?e paid 
the amount pf such difference, and of all co^ls incurred in 
the obtaining of such eontrcdnte par corpg. 

XXXI. And whereas much inconvf^nienre, expense andReciul. 
delay arise from the present Rulcof Law under which the 
purchaser of any real property can, in case of eviction or 
other trouble^ chII only upon his immediate garantj who, in 

bis turn, may calPupon his garatUy and so on until the last 
party responsible be brought into Conrt — For remedy 
thereof. Be it enacted, Th#t in any such case it shall be Any party 
lawful for the purchaser evicted or troubled, to bring hi8'»l>o"*8l*the 
action en garantie in the first instance against any P»rty^U|^f'^|^ 
who might under the present Law be eventually brnughtcourtas f«rmtf 
into Court in the manner aforesaid as garant ; and in the respecting real 
like manner any person called into Court as fforan^ in anyfi^P^y::"!^^ 

might under the present law be eveotualJy brought mtoinaunee. 
Court as ^amnt m such case, in tbe manner aforesaid; 
but nothing herein shall prevent any sucb party aforesaid 
from suiog or cstHiog into Court his immediate garant if 
be think proper so to do. 

XXXn. And be it declared and enacted. That in thejiidgmfntnniy 
absence .of any one of the Judges, who have sat and beenln oertala casee 
present at the hearing of any cause or proreeding *''g***<^'*K^^^ **** 
or hereafter to be argued before the said Superior Court-j^j-e ^|,„ y,^ 
it is and shaH be lawful for the other Judges to pronounce present at the 
Judgment in* such cause or proceeding, provided they coo*l>^>Lriiig. 
stitute a majority of the Judges who heard the same 
argued, and agree in opinion in relation to such Judgment. 

XXXItl. That in all proceedings commenced and car-One judge 
ried on in vacation, in virtue of anj law now or hereafter may eontiuue 
to be in force, before any one or more of the .Judges of tbeP"**^*"S« 
Snperior Court, it is and shall be competent, in case of the^'"^"!^ "*" 
illness or absence of any one of the said Judges, for anyaiiother. 



tfAsl. 



Qlbt? Jndfe of the aM CMvrt to sit k the pbee af the 

Jvdge M ill or absMt^tiad to eterciM the fiam^tjui 

•Qthori^ whieh woiU lutTe been oyoraMd hjA^iJiadgt 

io 91 OT; ftbeeoti bed be coetjueed to ait. 

^IjejibB XXXIV. Tbtt wheneiper tbeie existo « dtfleresea of 

hewd Mm? ^i^n botw eea mV: two of tbe Jedces before whom eoeh 

t«rei«dM«o4PK^^^^>VB Ny^ Wa commeeeeo eed. ijanrted. <»», the 

ihigr diZr. eeid Jodfoe Wvo end then coatieiie to beipe e. right to-oider 

that the cf iwe be eiftted before tfaeoa Md.eneothar J«%* 

of the ttid Oeert. 

▲eion tad XXXV. And bait eaeeted» IWt from ead after the 

1^ ^TP^^ passiofrof thie Act, the Towiiflhip of Aetoa aad ao maeh 

OmU^Jtsi* ®' theTowaship of XTptoa aot oooipKiMd wiftia the firtti 

- ^^ aeeoad, thard, foarA, fifth, Bixth, leveBth aal ekht raagee 

thereof mtbeOdao^ of Oramttoad, b the^Dietriet of 

Tbreo-Bifari^ ehell baeaMsed to aad mefaided withia the 

Cooe^ of 6t HjieMw, foi^ Jedicia}, Munieipal and att 

other parpoMs, ai if the «id Towofhip aad pfit of Towo- 

ship had alwaja fiMrmed part of the aaid Ooaaty, and AM 

fona part <theC«reait of St Hjrachithe* 

XXXVL Tbei diia Aet ahatt,ex€ipiia eo&r aeia 
otto^viaa ^ladaUj pronded fop, coaie islo foree on the 
firet daj of Augeataeati. 

SCHEDtTLE A. 

Timei ottMA ike Sbrmc of Ae Supimr Oomt ^halt 

At the Citj or<2uebeo, ia aad for tbe District of Qi«» 
bre, from the first to the fifth; both daja hlc^aded, of the 
months of Febmarj^ Mareh, Aprils Majr, Septinaberi 
Oetoher and Deeemfber, aadiirom the tweotieth to the 
iWeofy-fiMiv both da^s iaeloded^ of the aioaihsof Jvae aad 
November, m each aad eveiy f eac* 

At the Citj df Moatrea), in aad for the Distriet of 
Moatreal, from the serealeeoth to the twentr-seventb 
both dijra iaeleded, of each of the months of Febnmiy, 
Merth, AprB; Maj, Jim#,SeptBiliber,ODtx>bar^ Noromber 
aad Dedeifiber, ta eath jw. 

6jQ;HRP17J«E B«^ 

Tinukid mUcI^ thi terins afi^Circmt Ctmrt *aU 
6e kMen iii the Qf^eb§a and Mimtr^ 

At the Oitjr of Qaebee, ta aad for the Qnebee Oiraait, 
from the twea|ieth to the tweutjr-fifth, both dajs iorluded, 
of the months of Janaarj,FebnMury« March, April Majr, 
Jaae, September, Ootoberi I^ovember and Deeembtr, of 
each and everj fear. 



XT* 

At tbe Cttj of Montreal, in and for the Montreal Cii^ 
Cttt, from the tenth to the fifteenth, both dajs inclodedyof 
each of the months of Febniarj* March, April, Maj, June, 
September, October, Noyember and. iDecember^ of each 
jrear* 

CAP. OXCV. 

An Act to amend the Lower Canada Jvdicatare Act, and 
to provide for the aenrice of Circuit Court Write by 
Bailifb ia certain oases. 

[Assented to, UA June, 1853.] 

WHEREAS it is expedient and necessarjr to amend preawtale. 
certain Sections of the Act passed in the twelfth 
jrear of Her Majesjt^'s Reign, and intituled, ji^ Act i^lf21^.€. VS. 
umend the Zaun relative to the Courts tf original 
.CiM Jurisiidiot^ in Lower Canada, and to prpTide an 
easy and less espensiTe mode of effecting the serYiee of 
Writs of BumiDons and 'Writs of Execataoa <fe bonis 
iamiBg bom thtf-^CircmtCloitrt created bj the' said Act^ 
ho it therefore enacted bj the Queen's Most Excdlent 
Mijestr, by and with the udmeand consent of the Legi»* 
tative Council andoftlie Legislative Asaemblj of tbePi^K 
vkiee of Caoadai: constituted ^aod assembled brtirUie of 
and under the aathoiity of an Act tassed'Hithe Parliametit 
of the United Kingdom of Great BritaiR tmd Ireland, and 
mtitukd. An Act to re-unite the Provinces of Upper and 
lower Canada, and for the Gooemmeni of Cimada, 
and it is hereby enacted by the amhoritj of the same, 
That the fiftieth Section of the Act first abore cited, shall Writ of 
be and is hereby amended ia such a manner aa^o P^^^l^J!^?^**^ 
all Writs of Summons ad respondendum issuing from diej|2[]2||^ 
said Circuit Court in all 6a$es cognisable tterem, andoMttistBMLjbs 
when by law such Writ may be executed in any Pistirict«d*rc«nd mibs 
other than the Districtin which the same shall hare mwd*^'^?!^^!!!^' 
to be, at the optiorf and choice of the Plaintiff or Ffamtifi^^^^Tf^B 
in such cases, addressed dther to the Sheriff of suefa other «miioii of the 
District or to any Bailiff of the Superior Court in sueiiriiiiirtiff. 
other District, to be by soeh officer executed and returned 
into the Ciroitit Court at tbef laee ^nharo the same shall 
have issued, acoordio^:.tb the exigency of such Writ and 
to law, andsocb Wnt ao returned shall be reoeivcid and 
the OirtificateQidtte serTieeor eixecntion diall be^ulheii^ 
tio as ia ordinary eaaes« 

IT. And be it enacted, That -in any ease in the said Preceding 
Circuit Court when any Writ of 'Summons shall ^«<l«"-^*^"Ji^i[ 
to^^ exoeated in two or more Districts, the neit p«^<:^-S^S^,^r»ed 
ing Section may apply and regulate ihe proceedings, and io more than 
as many original Writs of Summons may issue as there ond Disuiet. 
may be Districts in which the same are to be esecutedi and 



XTf. 

tht aiftetj-tUrd Section oC th* Act IwRift llrtt abo?ft 
Gtted« liiftll be w interpreted u tir gire ftll and emj^e eflbet 
to thfe Section of the preeeat Aet. 

^^ Writ of m. And be it enteled. That the aerentj-farst Seetioo 

SiSftobe ^^^ ^^^ ^^^^^ ^^ ^^^^ ^^^* ^'^ ^^ '^^ ^' bereh^r 
anBeatad in *^ amended as to permit alia$ Writs of Execution de boms 

Mother Dis- isauiDf from the s;«id Circuit Coort, and raqoirin^^ to be 

triat^my ba execnled ia anf District other than the District in nUch 

I^Jll^^ ^ ^ the same shall have issued, to be, at the option nnd ohoice 

of the Plaintiff or Plaintiffs in aufb caaea, addressed either 

to the Sheriff of mich other District or to any Bailiff df the 

Superior Court in such other District, to be bj soch 

officer dulj executed and returned into the Circuit Court 

at the place where the same shall have issoed, and the 

said Court shall be bound to receire the return of aervice 

and execution as in other cases. 

^Jf the IV. And be it enacted, That, in all eaaea wheivin aiieh 

wlw^WriT^"** of Summons or of execution cfe fonts ahall be no 

p)i^ ^ addressed to a Bailiff of the Superior Court m anch Dis- 

nddresied* trict other than the District in which the sane ahall hnY« 

issued, it shall be the duty of such EUuUff in whoae handa 

soch Writ shall be placed forthwith to execute and 4a\f 

retspm the same into the Circuit Court at the place whem 

the same shall have so issued. 



ef V. And be it enacted, That an/ auch Bailiff who shall 

h^hr 'd^^'^^^^^^ ^^ refuse diily to exec^ita and return in accordance. 

lo\ny Slid? ^ ^^^ ^^ provisions of this Act^ any such Writ so entros* 

Writ, ttfd to him, or who shall improperlj eiecute or retnm «nj 

aaeh Writ of l^ummoas or Writ of Exeeution« ahall. be 

Uable lu damages at tht suit of the Plaintiff or Plaintiffs or 

other interested person or pf hions, aa in prdinarj ^asas, 

for all iiyo'jr or loss suitained bj such neglect oir relusai, 

or by Attch improper execution or return of anj auch Writ^ 

and the suiretiea of such Bailiff shall be holden as in other 

cases accordiiig to law* 

Liability ef ^^' ^^ ^ ^ enacted, That in anj cane wherein ander 

BsHifffcir 4nj Writ of Baecxtion so aa afbresaid issued and addreaiK 

moaeys levied ed to any Bailiff, such Bailiff shall have levied the nmovnt 

undftr any such ^jf^l,^ aaid Writ of Execution or any part themof^ auch 

Bntliff shall be held reaponaiWe for the doe payment thereof 

tq the Plaintiff or Plaintifia, or mto the Ccwrt from which 

the Writ tSKuedin nny sui^h cause, and ahall be oniif/«%n* 

die for the same by the ordinary eourae of law, and by 

the order of .the Cjrtuit Court at the place f here anch 

Writ of Execution ahall hoTc issued^ 
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